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Executive summary 

Introduction 

This draft report presents the findings of the Allen Consulting Group’s (ACG) 
review of the Telecommunications Industry Ombudsman Scheme (TIO). We have 
assessed the TIO Scheme against the Benchmarks for Industry Based Customer 
Dispute Resolution Schemes, which were announced in 1997.  

Figure 1.1 provides a diagrammatical depiction of the Benchmarks and the key 
elements of each Benchmark that have been assessed as part of this Review. 

Figure 1.1  

METHODOLOGY FOR ASSESSING THE TIO SCHEME 

 
 

In addition to our analysis, this report draws on input, feedback and data from 
several sources. We have also relied on formal submissions to the review and in 
particular, the contribution from the Consumers’ Telecommunications Network, 
who conducted consumer group forums, consulted extensively with consumer 
representatives and prepared a consolidated submission from a consumer 
perspective.  
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Conclusions 

From a general perspective, the TIO is a highly effective alternative dispute 
resolution service that is able to facilitate the resolution of a large number of 
disputes in a timely manner — the majority of complaints are resolved without a 
formal investigation by the TIO — that are fair and acceptable to members and 
consumers in the vast majority of instances, and require limited resources on the 
part of both parties. 

The general level of awareness of the Scheme is good with the regular survey 
results indicating that a large number of consumers have some awareness of the 
TIO. There are some specific groups, however, amongst which awareness is 
relatively low. The regular survey activity is an important mechanism for 
identifying these groups and to assess the effectiveness of specific promotional 
activity. 

While the dual governance structure is relatively rare among ombudsman schemes 
— only the Energy and Water Ombudsman of New South Wales has a similar dual 
governance structure — there have been very few instances of the Board blocking a 
Council recommendation. 

More importantly, however, there is no suggestion that in practice, the current 
arrangements impact on the independence of the Scheme or the Ombudsman, 
particularly in the latter’s decision-making. Significantly, neither the Board nor 
Council is able to reconsider the Ombudsman’s decisions. 

There are some concerns about the average time taken to resolve disputes, 
particularly at Levels 2 and 3. While the revised Level 2 procedures — which are 
endorsed by many members — are expected to reduce resolution times, it is 
important that the TIO’s Mission to provide ‘free, independent, just, informal and 
speedy resolution of complaints about telecommunications services’ is not 
undermined. Therefore, there is scope to consider the adequacy of the TIO’s current 
level of funding to improve the timeliness of decisions. 

With the exception of some specific stakeholders — most notably, smaller internet 
service providers (ISPs) — there is widespread support for the current jurisdiction 
of the Scheme. Furthermore, there are effective mechanisms in place for assessing 
the current and future scope of the Scheme. 

While there have been some suggestions that the Scheme should be expanded to 
include disputes between members, the perceived inadequacy of other mechanisms 
for resolving such disputes does not provides a rationale for extending the TIO 
Scheme. In addition, this would inhibit the ability of the TIO to focus on its core 
activity, namely, the resolution of complaints between members and consumers.  

Submissions to this review have identified a number of specific areas where 
stakeholders believe the TIO’s performance or particular features of the Scheme 
might be improved. These suggestions and our specific recommendations are 
summarised below.  
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While we agree that it is possible to improve the performance of the Scheme in 
some areas — most notably, the time taken by the TIO to resolve disputes, levels of 
awareness among specific consumer groups, and the accessibility of the Scheme — 
the amendments we recommend are relatively minor and we have not identified 
fundamental problems or failings that undermine its overall effectiveness. This 
general conclusion is consistent with that of the majority of stakeholders that we 
consulted over the course of the review. 

Recommendations 

Recommendation 1: TIO should continue its regular customer awareness surveys, 
which have been very effective in identifying trends in awareness and also 
identifying specific user groups for whom awareness is low. Recent examples are 
the low level of awareness among the 16 to 24 year age group and indigenous 
consumers. At the same time, the customer awareness surveys should be enhanced 
to allow the TIO to identify its awareness within more specific ethnic groups than is 
presently the case. 

Recommendation 2: TIO should target specific promotional activities to those user 
groups that have been identified as having a relatively low awareness of the TIO 
Scheme. TIO should utilise existing channels — such as consumer advocacy 
organisations — to promote greater awareness among specific user groups. TIO 
should also utilise mechanisms, such as radio advertising, that have been found to 
be particularly effective. 

Recommendation 3: Given the apparent uncertainty that currently exists, TIO 
should engage with members and their representatives — such as ACIF — to 
clarify the various parties’ understanding of, and expectations and requirements 
under the Complaint Handling Code. While beyond the scope of the TIO Scheme, 
there also appears to be scope for ACMA to quantify the extent of non-compliance 
with the Code and consider measures to improve compliance. 

Recommendation 4: TIO should consider mechanisms for improving the 
accessibility of its services, particularly for CALD community consumers. This 
could include improvements to the TIO website via the presentation of information 
in a range of different languages. The TIO website design should also be reviewed 
to improve the ease of finding relevant information and documents online. 

Recommendation 5: TIO should continue to work with the ACCC to develop a 
consolidated consumer information and referral service. This will ensure that 
consumers are aware of their various options for resolving complaints and they 
have a greater understanding of the role of each entity. This recommendation is also 
relevant to the effectiveness of the TIO Scheme. 

Recommendation 6: TIO should develop a formal mechanism for resolving an 
impasse between the Board and Council. TIO should also develop guidelines and 
principles to clearly specify the respective roles of the Board, Council and 
Ombudsman. This should overcome the perception that there is some overlap of 
functions and hence, some confusion among stakeholders. It will also ensure the 
Board’s role relates solely to management of TIO Limited. It is important that all 
stakeholders understand what the respective roles of each entity are, how they 
interact and how they function in practice. 
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Recommendation 7: The composition of the Board and Council — including 
specific member representation that is enshrined in the TIO Constitution — should 
be reconsidered to ensure the two entities accurately reflect and continue to reflect 
the telecommunications industry. 

Recommendation 8: Fixed tenure should be introduced for all Board and Council 
members, with provision for reappointment. 

Recommendation 9: TIO should actively monitor the ongoing relevance and 
accuracy of its position statements and identify whether additional statements are 
necessary to deal with emerging issues. The reasons for any departure from the 
position statements due to the specific characteristics of a complaint should be 
clearly explained to all parties. TIO should assess the awareness and effectiveness 
of its position statements through its regular consumer awareness surveys and also 
utilise promotional activities to increase awareness among all interested parties. 

Recommendation 10: TIO should continue to regularly audit its internal policies 
and procedures and their application to ensure that staff are in compliance. It is 
particularly important that procedures are adhered to at the initial point of contact 
between complainants and the TIO. Such audits should also have regard to 
efficiency, in addition to compliance with established procedures and policies. This 
will enable specific problems to be identified and for appropriate remedial action to 
be taken.  

Recommendation 11: TIO should proceed with recent moves to grant complainants 
and members the same period of time to consider and respond to findings proposals, 
decisions and determinations. 

Recommendation 12: TIO should undertake research to identify any specific and 
additional information that might be of value to stakeholders, including consumers. 

Recommendation 13: TIO should introduce an email notification service whereby 
interested parties can register to receive specific information. 

Recommendation 14: TIO should consider the development and publication of more 
detailed key performance indicators to provide for external assessment of its 
performance and efficiency. 

Recommendation 15: The TIO Council should actively monitor the average 
resolution times for complaints to determine whether the Scheme is fulfilling its 
Mission to provide ‘free, independent, just, informal and speedy resolution of 
complaints about telecommunications services’. 

Recommendation 16: The TIO Board should consider the adequacy of TIO funding, 
given the average resolution times for complaints. Any review of funding 
arrangements should also consider whether the various prescribed fees accurately 
reflect the TIO’s resource requirements for enquiries and for each complaint level. 

Recommendation 17: TIO should undertake specific research to quantify the extent 
of complaint fatigue in relation to telecommunications services. 

Recommendation 18: TIO should develop and publish more detailed guidance on 
those factors it takes into account when exercising discretion. This is particularly 
relevant to the resolution of complaints received from small businesses. 
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Recommendation 19: TIO Council should actively monitor emerging issues in the 
telecommunications industry to ensure the jurisdiction of the Scheme is adequate 
and to identify scope for extension. TIO should rely on existing channels and 
mechanisms for liaising with industry stakeholders — including members and their 
representatives, consumer groups and regulatory entities — to ensure the scope of 
the Scheme is appropriate. 

Recommendation 20: Similar to the previous review, we recommend that the TIO 
attempt to engage the ISP membership in ‘effective dialogue’, possibly via 
workshops or forums to overcome what appears to be a serious disconnect between 
the TIO and some of its members. 
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Chapter 1  

Introduction 

1.1 This report 

This report presents the findings of the Allen Consulting Group’s (ACG) review of 
the Telecommunications Ombudsman Scheme (TIO or TIO Scheme). This 
independent review has drawn on the views of stakeholders and other interested 
parties, relevant documents and other information. 

1.2 The review scope 

The terms of reference state that the purpose of the review is to assess whether the 
TIO is meeting its current objectives. The TIO’s objectives are represented by: 

• the Benchmarks for Industry Based Customer Dispute Resolution Schemes (the 
Benchmarks) announced by the then Department of Industry Science and 
Technology in 1997; 

• the TIO’s Mission, to provide ‘free, independent, just, informal and speedy 
resolution of complaints about telecommunications services’; and 

• Clause 2A of the TIO Constitution which contains the following principles: 

– the TIO Scheme is committed to the principles of accessibility, 
independence, fairness, accountability, efficiency and effectiveness as set 
out in the Benchmarks; and 

– in exercising the TIO’s functions and jurisdiction and in developing 
procedures for the resolution of complaints, the TIO shall have regard to the 
Benchmarks as well as to the law, good industry practice and what is fair 
and reasonable in all the circumstances. 

ACG is required to assess the performance of the TIO Scheme with reference to the 
Benchmark principles of accessibility, independence, fairness, accountability, 
efficiency, and effectiveness.1 Some of the elements in the Benchmark principles 
are encompassed in the TIO Mission and the TIO Principles (outlined in Clause 2A 
of the TIO Constitution).  

1.3 The review process 

In undertaking this review, ACG has considered input, feedback and data from 
several sources. The review process included: 

• release of an issues paper, which encouraged submissions from stakeholders; 

• consumer group forums in Melbourne and Sydney;  

• face-to-face and telephone discussions with stakeholders; 

                                                        
1
  Department of Industry, Science and Tourism (DIST) 1997, Benchmarks for Industry Based Consumer Dispute 

Resolution Schemes 
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• access to surveys, information and relevant TIO case studies and internal TIO 
documents;  

• detailed discussions with the Ombudsman and key TIO staff members; and 

• ACG’s previous review of the TIO Scheme in 2002. 

ACG had access to several surveys: 

• Telecommunications Industry Ombudsman Awareness Research 2006 (the 
Consumer Awareness Survey) — conducted every two years from 1998 and is 
made up of three parts: a domestic survey, a survey of ethnic groups and a 
small business survey; 

• Telecommunications Industry Ombudsman on Service Performance Monitor 
2005 (Service Performance Survey) — conducted on enquirers and complaints 
to the TIO. The previous survey was conducted in 2003; 

• Telecommunication Industry Ombudsman Member Survey 2005 (the Member 
Survey) — conduced on existing members of the TIO; and 

• TMI/SOCAP Complaint Culture Survey 2005 National Report (the Complaint 
Culture Survey) — conducted in four industry sectors: Financial and Insurance 
Services, Utilities and Energy Suppliers, Government and Service. 

To ensure that consumer views were sufficiently canvassed and incorporated into 
the review, ACG engaged the Consumer Telecommunications Network (CTN) to 
conduct consumer group forums and prepare a joint consumer submission (the 
Consumer Submission). The submission drew on the views and inputs of various 
consumer representative groups listed in Appendix A. 

ACG invited members — particularly ISPs — to register their interest in a 
workshop or forum to discuss the TIO Review. We received limited responses to 
our invitation and chose instead to conduct face-to-face or telephone interviews 
with those that did respond.  

Appendix A contains a list of those stakeholders that contributed to the review. This 
is not a complete list as a small number of stakeholders requested that their details 
and submissions remain confidential. 

1.4 Methodology to assess the TIO Scheme 

The performance of the TIO Scheme is evaluated against criteria that draw from the 
following key sources: 

• the Benchmark principles; 

• the terms of reference provided by the TIO; 

• the interpretation of the Benchmark principles in other Ombudsman reviews; 
and 

• discussions with stakeholders. 
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ACG prepared an issues paper that invited stakeholder to respond to specific 
questions relating to these key principles and their related elements. The issues 
paper also formed the basis of discussions with stakeholders and at the consumer 
group forums. 

Where relevant, comparisons between the TIO and other ombudsman schemes have 
been considered. However, these comparisons should be viewed with caution as the 
features of the industry — volume of complaints, range of services and products 
covered, and number of members, for example — can influence the structure, 
behaviour and performance of those schemes. 

Some elements of the Benchmarks overlap. For example, the accessibility of a 
scheme will have significant implications for its effectiveness. Despite this, each 
principle is considered separately in this report for the sake of simplicity and 
convenience with cross-referencing throughout the document where appropriate. 

1.5 Report structure 

This report is set out as follows: 

• chapter 2 provides an overview of the TIO Scheme; 

• chapter 3 discusses the Benchmarks against which the TIO Scheme is assessed; 

• chapter 4 assesses the accessibility of the TIO Scheme; 

• chapter 5 assesses the independence of the TIO Scheme; 

• chapter 6 assesses the fairness of the TIO Scheme; 

• chapter 7 assesses the accountability of the TIO Scheme; 

• chapter 8 assesses the efficiency of the TIO Scheme; 

• chapter 9 assesses the effectiveness of the TIO Scheme; and 

• chapter 10 provides an overview of the findings and recommendations of this 
review. 
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Chapter 2  

Overview of TIO Scheme 

This chapter provides a brief overview of the TIO Scheme, including its 
membership, structure and governance arrangements, its jurisdiction and the TIO’s 
complaint handling process.   

2.1 Scheme membership 

The TIO Scheme was established in December 1993 to provide for the resolution of 
disputes between consumers of telecommunications services and the three licensed 
carriers at the time — Telecom, Optus and Vodafone. 

The TIO’s jurisdiction was expanded in 1997 when all telecommunications and 
internet service providers were obliged to join the TIO Scheme. The framework 
was amended further with the implementation of the current legislation, the 
Telecommunications (Consumer Protection and Service Standards) Act 1999, 
which requires all eligible carriers and eligible carriage service providers, and any 
intermediary associated with them, to be a member of the Scheme. This means that 
the Scheme covers the provision of the following services to residential and small 
business consumers by providers and their intermediaries: 

• standard telephone services; 

• public mobile telephone services; and  

• internet access. 

There were 1170 members of the TIO Scheme at 30 June 2006.2 The composition of 
membership in 2006 by service provider is summarised in Table 2.1.  

Table 2.1 

MEMBERSHIP OF THE TIO SCHEME AT 30 JUNE 2006 

Member category Total Percentage (%) 

Internet service provider 719 61.5 

Telephone service provider  175 14.9 

Telephone and internet service 
provider 

225 19.2 

Other 51 4.4 

Total 1170 100 

Source: Telecommunications Industry Ombudsman 2006, 2006 Annual Report. 

                                                        
2
  The total number and composition of members can fluctuate substantially from one year to the next as service 

providers enter and exit the industry. For example, there were 193 new members in 2004–05, while 158 
members exited the Scheme. 
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Members differ in the range of service provided, ranging from the provision of 
bundled services to some providing niche products. There is also a diverse 
difference in members’ scale of operations.  

The TIO Scheme is similar to other ombudsman schemes in that it provides an 
independent forum for consumers who have not been able to resolve a dispute 
directly with their service provider. Where agreement cannot be reached, the 
Ombudsman is able to make a binding decision on the Scheme member, such as a 
direction to perform a service or pay compensation. The Scheme is a free, 
independent and informal dispute resolution mechanism that is an alternative to the 
court system. 

2.2 Structure and governance arrangements of the TIO Scheme 

The TIO Scheme consists of an Ombudsman, Board and Council. The TIO 
Constitution outlines the roles, responsibilities, powers of the Board, Council, 
members and the Ombudsman. The Constitution may be changed with the approval 
of the Board — on the recommendation of Council — and following consultation 
by the Board with the Federal ministers responsible for communications and 
consumer affairs policy. 

The Memorandum and Articles of Association refers to matters such as Scheme 
membership, mechanisms for funding operating costs, sources of additional 
funding, proceedings at general meetings, the composition of the Board and 
Council, and the powers and duties of directors. It can be amended by a resolution 
that is the subject of a poll at a General Meeting (chaired by the Chairman of the 
Board). Members are entitled to one vote per whole dollar contribution to the TIO’s 
operating costs in the most recent financial year. 

Ombudsman 

The Ombudsman is responsible for the day-to-day operation of the Scheme and is 
able to independently decide whether a complaint should be investigated and to 
determine its outcome. Neither the Board nor the Council are able to reconsider a 
decision by the Ombudsman.  

TIO Board 

The TIO Board consists of eight directors; two of whom are appointed by each of 
Telstra and Optus, one appointed by Vodafone, one elected by the other carriers and 
carriage service providers, one elected by the internet service providers and one 
independent director appointed by the Board itself. 

The Board’s primary role is to set global budget funding limits to ensure the 
Scheme is adequately financed. It is also responsible for managing TIO Limited, 
subject to the Corporations Law, the TIO Constitution, its Memorandum and 
Articles of Association and any applicable legislation and regulations. Other 
responsibilities include the payment of expenses incurred in promoting TIO Limited 
and the exercise of its borrowing powers. 
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TIO Council 

The Council's role is to provide policy advice to the Ombudsman and to the Board. 
The Council's role as an intermediary between the Ombudsman and the Board is 
designed to ensure the independence of the Ombudsman. It has an independent 
Chairman who is not associated with any TIO member. The Board appoints the 
Chairman following consultation with the Minister for Communications, and the 
Minister responsible for Consumer Affairs Policy. 

The Council also includes five industry representatives and five public interest / 
user group representatives. The TIO Scheme relies on six principles governing the 
appointment of consumer representatives, as outlined in the Commonwealth 
Consumer Affairs Advisory Council’s Final Paper of June 2005. These principles 
are intended to ensure that consumer representatives are capable of reflecting 
consumers’ views and concerns, and that they are persons in whom consumers and 
consumer organisations have confidence.3 

2.3 Functions, power and jurisdiction of the TIO 

The TIO may investigate complaints brought to it by residential consumers or small 
businesses. As a guide, the TIO generally regards a business as small if it employs 
less than 20 people. However, the TIO may also exercise its discretion to 
investigate complaints by businesses that have more than 20 employees.  

The TIO may investigate complaints that have arisen from events that became 
known to the complainant less than one year prior to the complaint being made to 
the TIO. However, the TIO has the discretion to extend this period to two years.4  

The TIO has the power to make binding decisions on members by making a 
determination or direction to a member to perform a particular action. Alternatively, 
it can dismiss the complaint. The TIO can make a binding decision after the 
completion of an investigation and in the absence of a conciliated settlement of a 
complaint, and provided that the total of such determinations or directions about an 
individual complaint do not exceed the value of $10 000 and may make 
recommendations up to a value of $50 000. 

                                                        
3
  See Commonwealth Consumer Affairs Advisory Council 2005, Principles for the Appointment of Consumer 

Representatives: A Process for Governments and Industry, for more information. 
4
  Clause 1.3.2(e), Telecommunications Industry Ombudsman Constitution, 19 June 2003 
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Clause 3.1 of the TIO Constitution describes the functions of the TIO, which are 
outlined in Box 2.1.  

Box 2.1 
FUNCTIONS OF THE TIO 

Clause 3.1 of the Constitution states that the TIO’s functions are to: 
• investigate, make determinations relating to, and give directions relating to 

complaints about carriage services and billing by members for the supply of content 
services provided by means of a carriage service by end-users of those services; 

• exercise any functions conferred on the TIO by an industry code or industry standard 
in relation to any member of TIO Limited, including in the case of an industry code 
where the member has undertaken to comply with it or, if the code has been 
registered by the Australia Communications and Media Authority (ACMA), has been 
directed by ACMA to comply with the Code; 

• exercise any other functions conferred on the TIO under any legislation, including for 
example the power to issue a written certificate stating that a specified carriage 
service provider has contravened a ‘Customer Service Guarantee’ standard set by 
ACMA and setting out particulars of the contravention, or the power to approve 
guidelines for the interception of telecommunications by a carrier; and 

• investigate, make determinations relating to, and give directions relating to, 
complaints by owners or occupiers of land, i) in respect of which a carrier has 
exercised its statutory powers, other than complaints in relation to the policy or 
commercial decision of a carrier to exercise its statutory rights in relation to that 
particular land; or ii) arising from the use of the land by a carrier, under a contract 
between that carrier and the owner or occupier of that land. 

Source: Telecommunications Industry Ombudsman Constitution, 20 May 2006, p.3 
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The types of matters within the TIO’s jurisdiction are described in clause 4 of the 
TIO Constitution. These are set out in Box 2.2. 

Box 2.2 
MATTERS WITHIN TIO’S JURISDICTION 

Clause 4.1 states that the functions of the TIO include, but are not limited to, 
investigating and facilitating the resolution of complaints as to the following:  
• the standard telephone service;  
• the provision of access to the internet or another public electronic communications 

network (including complaints relating to billing for such a service);  
• public mobile telecommunications services;  
• operator services;  
• directory assistance;  
• fault reporting and repair and maintenance services;  
• printed and electronic White Pages;  
• billing not in accordance with a tariff or terms and conditions which are, under Part 23 

of The Telecommunications Act 1997, applicable;  
• failure to supply a good or service in accordance with a tariff or terms and conditions 

which are, under Part 23 of the Telecommunications Act 1997, applicable;  
• interference with the privacy of an individual in terms of non-compliance with the 

Information Privacy Principles contained in s.14 of the Privacy Act 1988 or any 
industry specific privacy standards which may apply from time to time. (Since 21 
December 2001, the TIO also considers complaints about non-compliance with the 
National Privacy Principles by companies with a turnover of $3 million or more); 

• an end-user, or an intended end-user, of a carriage service being unable to access 
that carriage service as a result of a failure to supply or a defect in any mobile phone 
handset, where that handset or other equipment is, or is to be, supplied by a member 
who supplies or has agreed to supply the carriage service, a related entity of such a 
member, or an entity which has a contractual relationship with such a member or with 
a related entity of such a member under which that other entity solicits, or received 
applications for, persons to become end-users of the carriage service; and 

• the recovery of debts owed or allegedly owed by customers whether by members, 
their agents or factors.  

Clause 4.2 also provides guidance about the TIO’s jurisdiction. It states that the functions 
of the TIO in relation to complaints from owners or occupiers of land include, but are not 
limited to, investigating and facilitating the resolution of complaints as to the following: 
• failure by a carrier to give notice of its intention to exercise its statutory rights;  
• failure to take all reasonable steps to cause as little detriment, inconvenience and 

damage as reasonably practicable, in accordance with any applicable statutory or 
contractual requirement; and  

• inadequate compensation where compensation is required by any applicable statute 
or contract to be paid.  

Source: Telecommunications Industry Ombudsman Constitution, 20 May 2006, p.3 
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The types of matters that fall outside the scope of the TIO’s jurisdiction are 
described in clause 4.3 of the TIO Constitution. These are set out in Box 2.3. 

Box 2.3 
MATTERS THAT FALL OUTSIDE THE TIO’S JURISDICTION 

The functions of the TIO do not extend to complaints relating to: 
• the provision or supply of customer premises equipment, other than the 

non-switching handset that terminates the standard telephone service and auxiliary 
goods supplied under a tariff or in accordance with terms and conditions applicable 
under Part 23 of The Telecommunications Act 1997; 

• cabling beyond the network termination point, other than cabling from the network 
termination point to the first telephone and, in the case of residential carriage 
services, cabling to other extensions of that service within the residential premises; 

• business directories, including but not limited to Yellow Pages; 
• commercial activities which do not include the provision of carriage services; 
• the setting of tariffs; 
• the 000 emergency service; 
• Universal Service Obligation policy matters; 
• matters of telecommunications policy; 
• matters which may involve anti-competitive behaviour or restrictive practices 

potentially in breach of the Trade Practices Act 1974;  
• matters which are specifically under consideration by the Australian Communications 

and Media Authority, the Australian Competition and Consumer Commission or any 
court or tribunal, or which have been considered by any of those bodies previously; 

• the content of a content service (as defined in The Telecommunications Act 1997); 
• an alleged breach of an industry code or industry standard by a member of the 

Telecommunications Industry Ombudsman Limited, where the complaint is made by 
a member of the Telecommunications Industry Ombudsman Limited or another 
industry member; and 

• the billing of a carriage service or of a content service supplied by a carriage service 
or relating to a credit management action including debt recovery action by a 
member unless the person complaining has paid all undisputed charges or such 
amount of charges as, in the opinion of the Ombudsman, are reasonable. 

Source: Telecommunications Industry Ombudsman Constitution, 20 May 2006, p.3 
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2.4 Process for handling matters 

The possible steps in the TIO escalation process is illustrated in Figure 2.1. 

Figure 2.1  

THE TIO’S ESCALATION PROCESS 

 
Notes:  ‘Contact’ is any form of communication from a residential or small business consumer. 

An ‘enquiry’ is a contact with the TIO that is not an expression of grievance or dissatisfaction, 
or relates to a matter that is outside the jurisdiction of the TIO Scheme. 

A ‘complaint’ is an expression of grievance or dissatisfaction relating to a matter that falls 
within the TIO’s jurisdiction about which the TIO member has had an opportunity to resolve. 

A ‘referral’ in this diagram refers to the situation when matters are referred to another 
authority. 

Source: Developed from discussions and information provided by the TIO 

Customer’s initial contact with the TIO  

A customer’s initial interaction with the TIO usually begins with the customer 
contacting the TIO to enquire or complain about a telecommunications matter. The 
TIO can receive enquiries or complaints via the telephone, fax, mail, email or visits 
to its office. Discussions with TIO staff indicate that the TIO is moving away from 
requiring complainants to lodge a complaint in writing at the initial point of contact 
to promote ease of access for consumers. 
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During the first contact with a complainant, TIO staff will determine whether a 
matter is an enquiry or a complaint. A matter is determined to be an enquiry if it is: 

• a complaint that is deemed to be frivolous or vexatious; 

• a request for information, including information about a TIO member; 

• a complaint that is outside the TIO’s jurisdiction; 

• an anonymous complaint; or 

• a ‘first resort’ complaint, that is a complaint that has not yet been raised with 
the provider. 

The member can subscribe to receive email notification of a complaint made 
against it.5 

Figure 2.2 shows that the number of complaints, enquiries and contacts (the sum of 
complaints and enquiries) has increased over time. In 2005-06, the growth in 
complaint numbers from the previous year was 11 per cent. In 2004-05, the growth 
in complaint numbers from the previous year was again 11 per cent. The highest 
growth in complaint numbers was between 2003-04 and 2004-05, which the TIO 
attributed to the level of industry activity. 

Figure 2.2  

NUMER OF COMPLAINTS, ENQUIRIES AND CONTACTS 

 
Source:  TIO 

A matter is classified according to a four-tiered ‘Level’ system if it is deemed to be 
a complaint — the higher the classification, the longer the time taken to resolve the 
matter. 

                                                        
5
  Information sent to members includes the name of the complainant, contact details, type of service being 

complained about but not the details about the complaint. 
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Figure 2.3 shows that Level 1 complaints account for more than 90 per cent of total 
complaints almost every year. 

Figure 2.3  
COMPLAINT MIX 

 
Source: TIO 

If there is correspondence between the TIO and the member, this is always copied 
to the complainant. 

Level 1 complaints 

Complaints classed as Level 1 are not formally investigated by the TIO. These are 
complaints that the TIO encourages disputing parties to resolve among themselves, 
through referral to a TIO liaison within the member company. 

Members have 14 days to resolve these disputes. If the matter has not been resolved 
within 14 days, TIO investigation officers will decide whether the issue should be 
investigated further and escalated to Level 2. The TIO handled 79 797 Level 1 
complaints in 2005-06.6 

Level 2 complaints 

A complaint can be escalated to Level 2 if it cannot be resolved at Level 1 and the 
TIO decides that it warrants further investigation. The TIO may also raise a 
complaint directly to Level 2 if it is satisfied that the member has had sufficient 
opportunity to resolve the issue internally.  

If the complaint is classified as Level 2, the TIO will send a letter to the member 
requesting a response, including a proposal for resolving the dispute. The member 
has 21 days to respond and during this time it may contact the TIO to discuss the 
matter further. 

At this level, the TIO conducts some investigation but since the introduction of the 
new procedures for Level 2 investigations, this is minimised as much as possible. 
The TIO handled 6394 Level 2 complaints in 2005-06. 
                                                        
6
 Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p. 15. 
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New procedures for Level 2 investigations 

The TIO introduced new Level 2 procedures for selected members on 1 April 2006, 
which were announced through the M-News service. The TIO explained that it 
would no longer conduct a formal investigation at Level 2. Rather, members would 
be granted a final opportunity to resolve a complaint through the active involvement 
of the TIO’s investigative staff. The new procedures were extended to all members 
on 1 July 2006. 

The aim of the new procedures for Level 2 investigations is to focus on resolution 
rather than information gathering. The TIO member engages with the complainant 
and TIO staff to facilitate a resolution that is acceptable and realistic to both parties.  

The TIO may escalate a complaint from Level 2 to Level 3 if it forms the view that:  

• a fair and reasonable resolution has not been achieved at the end of the Level 2 
investigation period; or 

• escalation is warranted to recover costs associated with continuing the 
investigation.  

Level 3 complaints 

Complaints must be raised as Level 2 before being classified as Level 3. The 
member will be notified of a Level 3 complaint, and will have 28 days to respond to 
the TIO.  

The new investigation procedures for Level 3 involve a full investigation with a 
view to the Ombudsman making a Determination (that can be made in favour of the 
consumer for values not exceeding $1200) or giving a Direction to a member, rather 
than actually seeking a resolution. This will not preclude the member from offering 
an acceptable resolution but it will not be the TIO’s focus.  

A complaint may be escalated to Level 4 after consideration of the following 
factors: 

• further information is required in order to make a final decision; 

• the member has failed to respond within 28 days in a manner that the TIO 
believes to be fair and reasonable; 

• if previous attempts at dispute resolution have failed and the Ombudsman 
believes it should make a determination in favour of the consumer;  

• the amount of investigative resources invested at Level 3 exceed cost recovery; 
and 

• if the amount in dispute exceeds $1200. 

The TIO handled 1314 Level 3 complaints in 2005-06. 

Level 4 complaints 

The member will be notified of a Level 4 complaint made against it but there are no 
formal timeframes for member responses, due to the nature of such complaints. 
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A complaint may not be raised directly to Level 4 without escalation from Level 2 
and Level 3 except if a member refers a land access objection for low impact 
facilities to the TIO.7 

A complaint may only be escalated to Level 4 with the approval of the Ombudsman 
and on the recommendation of the Deputy Ombudsman, the Disputes Officer and 
the Investigations Officer handling the case.  

At this level, there may be further investigations and external advice. The complaint 
may be resolved between the parties, or by a Direction or Determination issued by 
the TIO. The TIO handled 88 Level 4 complaints in 2005-06. 

Review of the investigation 

The investigation of complaints from Level 1 to Level 3 may be reviewed. Senior 
Investigation Officer review complaints and report to the Deputy Ombudsman. It is 
the Ombudsman’s view that there should be no right of review once a Level 4 
complaint has been either dismissed or the subject of a determination. 

The TIO received 266 requests for reviews in 2005-06, a 21.3 per cent fall in the 
number of requests from the previous year.8 

2.5 Funding 

The TIO is funded entirely by the telecommunications industry. Each member pays 
for the TIO’s investigative services in line with the number and relative proportion 
of complaints that it generates each quarter. The TIO categorises complaints as an 
enquiry or by Level and members are then charged according to the number of each 
category of complaint to which they are party.  

Specifically, the funding mechanism operates at two levels: 

• Members pay a direct fee based on the volume of complaints — Members are 
only charged fees if the TIO receives a complaint from one of the member’s 
customers. The amount of the fee depends on the level to which the complaint 
is escalated by the TIO. Table 2.2 sets out the member fees as at 1 July 2006.9 
The TIO does not charge members for the first four Level 1 complaints and the 
first Level 2 complaint received against that member each quarter. This means 
that TIO members who receive complaints but do not exceed the threshold do 
not contribute to the funding of the Scheme for that quarter; and 

• Members pay a proportion of overhead costs — Overhead costs are paid based 
on their percentage share of total complaints to the TIO in the accounting 
period. 

                                                        
7
  Schedule 3 of the Telecommunications Act 1997 provides carriers with broad powers to enter privately owned 

land to inspect the land or to install and maintain facilities. However, carriers must give reasonable written 
notice to the owner and occupier of the land if it intends to install, maintain or inspect a low impact facility 
before exercising these powers. A dispute about such matters is immediately raised to Level 4. 

8
  Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p. 19. 

9
  The last time member fees were increased was two years ago. 
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The TIO Memorandum and Articles of Association allow the Board to obtain 
additional funds from members or a particular class of members through a special 
levy, based on members’ share of total complaints in the previous quarter. The 
Board is also able to obtain funds from members for the purpose of ongoing capital 
expenditure, which is calculated on the same basis as special levies. 

Table 2.2 

MEMBER COMPLAINTS FEES 

Level Direct fee (incl. GST) 

Enquiries(a) $33 

Level 1 $33 

Level 2 $242 

Level 3 $440 

Level 4 $1650 

Level 4 land access $3300 

Reviews(b) $550 

Notes:  

(a) an enquiry is a contact about a matter that is not usually an expression of grievance or 
dissatisfaction or which lies outside the jurisdiction of the TIO. 

(b) a complainant can request a review of the outcome of their case, at complaint levels 1 to 3. 

Source: Information provided by TIO 

Members are invoiced quarterly. The TIO bills members in advance based on the 
previous quarter’s complaint numbers, with reconciliation of these forward 
estimates conducted each successive quarter. 

In the 2005 financial year, the majority of members, 83.9 per cent, paid nothing to 
the TIO; only 183 members, 16.1 per cent were charged for complaints. 

This funding mechanism distinguishes the TIO from a number of other ombudsman 
schemes, which are frequently funded through annual levies, or a combination of 
levies and a complaints-based formula. 

2.6 Systemic issues 

TIO staff identify systemic issues based on observed patterns or trends in 
complaints. The TIO’s role to identify systemic issues is now enshrined in clause 
5A of the TIO’s Constitution.  

Discussions with TIO staff indicate that the Systemic Working Group will consider 
the following factors in determining whether the complaint is systemic in nature: 

• the number of people affected; 

• the extent of the detriment; 

• whether there is a need for a resolution (effect is long term in nature and the 
issue is not just a one off); and 
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• whether the issue is relevant to clause 7.2(b) which enables the TIO to make a 
report about a member (and also allows referral to the Australian Competition 
and Consumer Commission (ACCC) or the Australian Communications and 
Media Authority (ACMA)). 

These factors are an interpretation of the description of a ‘systemic problem’ as 
defined under clause 5A of the TIO Constitution.10 

If an issue is deemed to be systemic, a recommendation is presented to the Systemic 
Working Group (which includes the Deputy Ombudsman, Policy Manager, 
Manager of the member communications team and the Systemic Complaints 
Investigations Officer) as to whether further investigation of the matter is 
warranted. If an investigation of a systemic issue is approved, a member is sent a 
letter notifying it of the equivalent of a Level 3 complaint investigation.  

The member has 28 days to provide a submission. After receiving the submission 
and further investigation of the information, a follow-up letter is sent to the member 
as to whether the TIO believes the issue to be systemic and may include a 
recommended resolution. The member has a further 28 days to respond to the 
decision. There is no limit to the time afforded to the TIO to respond to the 
member’s response. 

Examples of systemic complaints include: 

• unclear pricing information posted on the provider’s website; 

• the basis of entering into a mobile phone contract; 

• information about unlimited internet plans; and 

• information about handset upgrades. 

The TIO commenced ten systemic investigations in 2005-06 and 17 in 2004-05, 
most of which involved the investigation of breaches of ACIF codes. 

                                                        
10

  A systematic problems is a problem with, or the failure of a system, process or practice of a member that 
causes detriment (that is not trivial) to a significant number or class of end–users of a carriage service and 
which arises from a complaint that is within the jurisdiction of the TIO by virtue of another provision of the 
TIO Constitution. 
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Chapter 3  

Benchmarks for industry based consumer dispute 
resolution schemes 

3.1 Introduction 

The terms of reference require ACG to report on the extent to which the TIO 
Scheme is satisfying the Benchmarks (see Box 3.1 below) and in particular, 
meeting the principles of accessibility, independence, fairness, accountability, 
efficiency and effectiveness. 

This chapter considers each of the Benchmarks and their implications for an 
ombudsman scheme, such as the TIO. This chapter provides the framework for our 
detailed assessment of the TIO against each of the Benchmarks, which are 
considered in the following chapters. 

3.2 DIST Benchmarks 

Complaints handling mechanisms require several characteristics to be effective. A 
number of guidance documents identify and discuss their essential qualities, the 
most relevant of which is Benchmarks for Industry Based Consumer Dispute 
Resolution Schemes, released by the Minister for Industry, Science and Tourism in 
1997. The Benchmarks are summarised in Box 3.1. 

Box 3.1 
BENCHMARKS FOR INDUSTRY BASED DISPUTE RESOLUTION SCHEMES 

Accessibility — the Scheme makes itself readily available to customers by promoting 
knowledge of its existence, being easy to use and having no cost barriers. 
Independence — the decision-making process and administration of the Scheme are 
independent from Scheme members. 
Fairness — the Scheme produces decisions that are fair and seen to be fair by 
observing the principles of procedural fairness, by making decisions on the information 
before it and by having specific criteria upon which decisions are based. 
Accountability — the Scheme publicly accounts for its operations by publishing its 
determinations and information about complaints and highlighting any systematic 
industry problems. 
Efficiency — the Scheme operates efficiently by keeping track of complaints, ensuring 
complaints are dealt with by the appropriate process or forum and regularly reviewing its 
performance. 
Effectiveness — the Scheme is effective by having appropriate and comprehensive 
terms of reference and periodic reviews of its performance. 

Source: Department of Industry, Science and Tourism (DIST) 1997, Benchmarks for Industry Based 
Consumer Dispute Resolution Schemes 

Many elements of the Benchmarks overlap. For example, the accessibility of a 
scheme will have significant implications for its effectiveness. Despite this, each 
Benchmark is considered in turn for the sake of simplicity and convenience. 
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One particular Benchmark — effectiveness — is interesting in that its more general 
meaning would be expected to incorporate each of the DIST Benchmarks. While 
many will consider that a scheme’s effectiveness is determined by its accessibility, 
independence, fairness, accountability and efficiency, in addition to its scope, we 
have considered effectiveness as a distinct Benchmark, in line with the terms of 
reference for this review. 

Accessibility 

Accessibility relates to existence of impediments to consumers using a scheme — 
the fewer the impediments, the greater the degree of accessibility. Several factors 
are capable of impeding access; two that are particularly important are the 
promotion of the scheme and its ease-of-use. 

A scheme must promote its activities so that all eligible groups are aware of the 
services it provides. This requires that a scheme has sufficient profile at a national 
level, amongst all user types or categories, and across all sectors of the industry to 
which it relates. A lack of scheme awareness can disenfranchise consumers who 
may otherwise use the scheme. 

A scheme should also have systems and procedures for receiving and handling 
complaints that are easy to use. This ensures that specific consumers or groups of 
consumers are not prevented from accessing its services. 

Independence 

Independence is a particularly important characteristic of an industry-funded 
scheme, such as the TIO. Scheme decision-makers must be unbiased and objective 
and must be perceived as such if members and consumers are to have confidence in 
the process for resolving dispute and be willing to accept its decision. Appointment 
procedures, governance arrangements and resourcing are all important elements of 
an independent dispute resolution scheme. 

Appointment processes should ensure that scheme members are not responsible for 
directly selecting the Ombudsman or scheme staff. Appointments should be made 
for fixed terms to strengthen the independence of the position. 

Governance arrangements, including the roles and responsibilities of different 
parties need to provide for the independence of the Ombudsman in resolving 
consumer complaints. 

Adequate resourcing enhances the ability of a scheme to act impartially. Its 
functions may be compromised by external interests if resources are insufficient to 
allow the scheme to independently perform its functions (and must seek funds from 
other sources, for example). 

Fairness 

A fair dispute resolution scheme balances the interests of consumers and members 
and ensures that they are confident that a satisfactory outcome will be reached, 
irrespective of their different perspectives. This requires a consistent, transparent 
and impartial decision making process that is free from the influence of vested 
interests. 
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In particular, a scheme should provide for all parties to a dispute to have access to 
relevant information (subject to confidentiality issues) and that the criteria against 
which decisions are made and the information on which they are based are 
transparent. 

A scheme’s decision process should accord with principles of natural justice and 
allow for determinations to be based on what is fair and reasonable, good industry 
practice and the law. 

Accountability 

An accountable dispute resolution scheme that has regular and adequate reporting 
systems provides for an independent assessment of the scheme’s performance and 
highlights areas for improvement. This in itself enhances confidence in the scheme. 

A scheme should adequately report on all aspects of its operations that are 
important for assessing its performance and identify emerging and systemic issues. 
This includes its decisions, operations and any statistical information, including the 
nature of complaints and their outcome. Reports and external documents should be 
easily understood by their target audience, including members, consumers, 
regulators and the general public. 

Efficiency 

Efficiency relates primarily to internal processes. An efficient organisation is one 
that seeks to continuously improve its performance through ongoing data collection 
and review. These activities provide confidence to consumers and assurances to 
members over the cost of the scheme and the speed with which complaints are 
resolved. 

A scheme should regularly review its performance against its objectives to ensure 
that it meets the expectations of stakeholders. It must also identify opportunities to 
improve its procedures and processes and be responsive to systematic inadequacies 
in its own performance or that of members. Therefore, the principle of efficiency 
has some overlap with the principle of accountability. 

Effectiveness 

Effectiveness measures a scheme’s capacity to achieve its objectives and the 
expectations of stakeholders. It relies on the scheme having sufficient scope in 
terms of complaints and remedies. A scheme must also have access to sufficient 
resources to effectively perform its functions. 

The scope of a scheme should cover the vast majority of customer complaints that 
might arise. Limits on penalties or compensation need to be set at a level consistent 
with the nature, extent and value of consumer and small business transactions. The 
scope of the scheme should be reviewed regularly to ensure it remains aligned with 
the scheme’s purpose. 
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Chapter 4  

Accessibility 

4.1 Introduction 

This chapter evaluates the accessibility of the TIO Scheme, with a focus on: 

• adequacy, focus and effectiveness of promotional and awareness raising 
activities, including to those consumers with special needs;  

• the user-friendliness of TIO’s contact points, processes and systems, including 
to disadvantaged consumers or those with special needs; and 

• adequacy of the TIO’s activities and initiatives to promote awareness among 
current and prospective members. 

This chapter considers each element of accessibility  

4.2 Promotion and awareness raising activities towards consumers 

A scheme should promote its activities to ensure all eligible groups are aware of the 
services it provides. This raises the issues of which entity — or entities — is 
responsible for promotional activity and which entity is in the best position to 
promote the Scheme. At present, the following entities have a role in raising 
awareness: 

• TIO; 

• TIO members; and 

• Regulatory authorities, such as ACCC and ACMA. 

TIO role and activities 

The TIO Constitution states that the primary responsibility for promoting the TIO 
Scheme and its complaint handling procedures, resides with the TIO itself, in 
consultation with the TIO Council.11 We have interpreted this to include consumers 
of telecommunication services, and members of the TIO Scheme. The TIO’s 
responsibility towards consumers is discussed in this section, and its responsibility 
towards members is discussed later in this chapter. 

The TIO undertakes broad promotional activities to advance the general public’s 
awareness of the TIO Scheme, through: 

• TIO Talks — a quarterly information leaflet, including articles on recent 
developments; 

• appearances by the Ombudsman on talkback radio; 

• general publications in the form of flyers and booklets; and 

• TIO website. 

                                                        
11

 Clause 7.1 (f) of the TIO Constitution. 
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The TIO’s current promotional efforts are also targeted towards user groups most 
likely to access the Scheme and who have been identified as requiring direct 
attention. In 2005-06, the TIO’s public awareness activities were targeted at the 
following groups:12 

• people with disabilities — this consumer group may have difficulty accessing 
the TIO’s complaint handling service; 

• people under the age of 25 — awareness of the TIO was found to be below the 
average for this consumer group; 

• rural and regional consumers — awareness of the TIO among this group was 
regarded as being less than the average; and 

• small business — this group makes up about 8 per cent of total complaints. 

Effectiveness of promotional activities 

The Telecommunications Industry Ombudsman Awareness Research 2006 survey 
(the Consumer Awareness Survey) identified the level of unaided awareness among 
consumers of the TIO.13 Figure 4.1 shows that unaided awareness fell significantly 
after 1998, but has slowly increased after 2000.14  

Figure 4.1  

TOTAL AIDED AND UNAIDED AWARENESS 

 
Source: Sweeney Research 2006, Telecommunications Industry Ombudsman Awareness Research. 

The Consumer Awareness Survey also identified levels of awareness among 
specific user groups. For example, unaided awareness among small business is 
higher than for all consumers for all periods, reaching 22 per cent in 2004 but 
falling slightly to 19 per cent in 2006.  
                                                        
12

  Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p. 56. 
13

  The TIO has undertaken similar surveys every two years since 1998. 
14

  We are also aware of research undertaken for ACMA by the Slater Marketing Group in relation to consumers’ 
awareness of their telecommunications service rights and safeguards. This research is confidential and we have 
not been able to incorporate its findings in this draft report. However, we expect to be able to refer to the 
findings in our final report. 
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Figure 4.2  

UNAIDED AWARENESS AMONG SMALL BUSINESS 

 
Source: Sweeney Research 2006, Telecommunications Industry Ombudsman Awareness Research, 
April. 

The Consumer Submission suggested there is limited general public awareness of 
the TIO Scheme and confusion about its scope and the complaint handling process. 
It noted that TIO’s targeted approach to promotion was at the expense of more 
general promotional activities, which in turn meant that awareness at a more 
general level would be lower.  

However, the Consumer Submission acknowledged that the TIO had achieved good 
levels of awareness of the TIO Scheme among professional consumer advocates 
through ongoing targeted promotional campaigns. We note that awareness of 
schemes such as the TIO is an important element of these organisations’ 
effectiveness. 

The Consumer Submission also suggested, however, that there are low levels of 
awareness amongst specific consumer groups — older consumers, people from 
culturally and linguistically diverse (CALD) communities, indigenous consumers, 
consumers in regional and rural areas and people with disabilities. Consumer Credit 
Legal Centre (NSW) (CCLC) made the same observation in relation to lack of 
awareness among CALD consumers: 

In the last six months, CCLC conducted community education seminars directly with members 
of non–English speaking communities, including Chinese, Arabic, Spanish, Samoan, 
Vietnamese and Indonesia and in all our contact not one participant is familiar with the concept 
of an Ombudsman and not one participant has heard of the TIO. 

The Women with Disabilities Australia (WWDA) also submitted that there is a lack 
of awareness in its representative group.  

The TIO’s consumer surveys do not consider awareness among a large number of 
specific ethnic groups at a detailed level so we are reliant on assertions and 
anecdotal evidence provided in submissions to the review to form a view. 
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Figure 4.3 shows the level of unaided awareness of ethnic groups, based on the 
findings of the Consumer Awareness Survey. Comparing 2004 to 2006 unaided 
awareness levels, there has been no change in the awareness levels of general 
public ethnic (i.e. those with Italian and Greek backgrounds), a significant increase 
in the awareness level for other ethnic groups, and a fall in the awareness levels for 
indigenous consumers. 

These results can be compared with total unaided awareness of the TIO (see Figure 
4.1), which demonstrates that in 2006, ‘general public ethnic’ and indigenous 
groups’ unaided awareness was below total unaided awareness levels, whereas the 
unaided awareness of ‘other ethnic groups’ was significantly above the total.  

Figure 4.3  

UNAIDED AWARENESS OF ETHNIC GROUPS, 2004 AND 2006 

 
Notes: ‘general public ethnic group’ includes those with Italian or Greek backgrounds. 

Source: Sweeney Research 2006, Telecommunications Industry Ombudsman Awareness Research. 

It is difficult to make any firm conclusions as to whether CALD communities’ 
awareness of the TIO is significantly less than that of the general public on the basis 
of the available information. Their level of use of telecommunications services is 
unlikely to differ from the average so there is no reason to think that their levels of 
awareness should be higher or lower than the average. Therefore, future surveys 
should be revised to identify awareness among a broader range of different ethnic 
groups than is presently the case. 

Despite this, the fall in unaided awareness of the TIO in indigenous consumers is of 
concern.  

The Consumer Awareness Survey shows that young users continue to experience 
below average awareness of the TIO with 11 per cent unaided awareness of the TIO 
from consumers below the age of 25. As noted previously, the TIO has initiated a 
number of promotional activities aimed at young people. There is merit in 
continuing these initiatives to this consumer group. 
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Geographic awareness 

The Consumer Submission and SETEL submit that there is a perception of the TIO 
as an eastern seaboard, ‘Southern’ organisation’. The Consumer Submission states 
that: 

Awareness of the TIO was considered to be particularly lacking in WA, NT, Queensland and 
Tasmania. 

SETEL observes that a single office location in Melbourne seemingly favours 
Victoria and NSW residents.  

The TIO’s surveys, however, do not appear to align with these comments. Figure 
4.4 shows that unaided awareness in the eastern states is actually lower than for the 
other states, except Queensland. The level of unaided awareness in Queensland is 
notable as it is significantly lower than other states.  

Figure 4.4  

UNAIDED AWARENESS BY STATE 

 
Source: Sweeney Research 2006, Telecommunications Industry Ombudsman Awareness Research, 
April. 

Given that the majority of consumer contact with TIO is via a toll free telephone 
number, then it would seem reasonable to conclude that state location is not a 
strong barrier to accessibility for consumers. ACG also understands that the TIO 
conducts targeted awareness-raising activities in a number of states.  
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Specific examples cited in the TIO’s 2005-06 and 2004-05 Annual Reports include: 

• community service announcements broadcast on television and radio stations 
throughout rural and regional Australia; 

• a radio publicity campaign throughout regional New South Wales highlighting 
the TIO’s activities; 

• ad hoc activity in Queensland, Western Australia and Victoria; and 

• meetings between the Deputy Ombudsman and industry and community groups 
in Alice Springs. 

Few submissions addressed the issue of awareness of TIO services for regional 
consumers, which would be an indicator of a major problem with awareness of the 
TIO in regional and rural areas. However, the Consumer Awareness Survey found 
that unaided awareness of the TIO in regional consumers is lower (13 per cent) than 
for capital cities (16 per cent). For small businesses, unaided awareness is 18 per 
cent in capital cities and 20 per cent in regional areas. ACG understand that in 
2004-05 the TIO conducted a number of awareness raising activities focused on 
regional and rural consumers given they are under–represented in TIO complaint 
statistics.  

ACG encourages the TIO to continue its awareness-raising activities towards 
regional and rural consumers. The TIO website is potentially a key communication 
channel given the immediate accessibility that it provides these communities, 
although there can be differences in the availability of internet-based services 
between urban and regional areas and its current contribution to awareness of the 
TIO is extremely low. The ease-of-use of the TIO’s website is discussed in the next 
section.  

Mechanisms for promoting awareness 

Levels of awareness amongst all consumers indicate that there is a need to continue 
promotional activities aimed at the general public. The findings from the Consumer 
Awareness Survey indicate that different forms of media — newspaper 
advertisements, talk back radio — are good mechanisms in raising general 
consumers’ awareness of the TIO (see Figure 4.5). Submissions and discussions 
with stakeholders indicate that appearances of the Ombudsman on talk back radio 
were particularly useful in raising consumers’ awareness of the TIO. When asked 
how consumers first became aware of the TIO, most indicated that it was through 
TV News/current affairs program (31 per cent), read about or saw in a newspaper 
(17 per cent), word of mouth or through family and friends (13 per cent), the media 
generally (12 per cent) and radio-talkback radio (11 per cent). The Survey also 
indicates a very low percentage of referrals by the ‘phone company’, or member, of 
5 per cent. 

Of particular note is the very low rating for the TIO’s website and publications. 
This indicates there is scope for the TIO to reconsider its approach for these 
mechanisms and the manner in which they are promoted and / or distributed. 
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Figure 4.5  

SOURCES OF AWARENESS, 2006 

 
Source: Sweeney Research 2006, Telecommunications Industry Ombudsman Awareness Research. 

The TIO also collects information each year on the source of referrals. Its own 
statistics differ from those in the survey, with the most common sources being 
‘word of mouth’ (21.9 per cent), TIO member (17.1 per cent), unknown / other 
(13.7 per cent), return complainant (13.2 per cent), other agency (11 per cent), TIO 
publications and website (8.9 per cent), media coverage (6.1 per cent) and 
directories (5.8 per cent). 

Stakeholders suggested different communication strategies for each consumer 
group to promote awareness of the TIO. The Consumer Submission submits that: 

It is important to note that a ‘one-size-fits-all’ approach to consumer information is entirely 
inappropriate for reaching everyone who needs to know about the TIO. This is because some 
people have particular communications needs, or face disadvantage in being able to effectively 
advocate for themselves. Information about the TIO needs to be available in a broader range of 
formats and tailored toward the needs of target groups. 
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ACG notes that it would be worthwhile for the TIO to liase with consumer 
representatives through, for instance, regular workshops and focus groups, as these 
consumer advocates have extensive experience of how to best communicate with 
the people they represent. These opportunities for liaison with consumer 
representatives provide an opportunity to also gain a better understanding of the 
needs of consumer groups and how to better respond to these groups. ACG 
observes that the Banking and Financial Services Ombudsman (BFSO) has 
launched a forum in June 2005 — the Continuous Improvement Forum. The forum 
provides an opportunity for consumer advocates, representatives from a number of 
community legal centres and financial counselling service to give feedback about 
their experiences with BFSO. 

Similarly, the TIO should have regard to the specific characteristics or user profiles 
of specific user groups. Mobile services would account for a relatively greater 
proportion of total services purchased by younger consumers, for example. 

Submissions also suggested a number of specific awareness raising activities for 
some consumer groups that utilised existing channels or mechanisms that had been 
found to be particularly effective. The Consumer Submission suggested promoting 
awareness of the TIO amongst CALD communities via community media 
(community newspapers, TV and radio) and through resource centres (Adult 
Migration Education Services and ethnic community groups). The Consumer 
Awareness Survey validates this suggestion. TV news, current affairs programs, 
and reading about the TIO or seeing it in the news paper — were in the top five 
sources of awareness for general public ethnic and other ethnic group. Hearing 
about the TIO through word of mouth / friends / family, the radio and non-English 
media were also major sources for other ethnic groups. 

The Consumer Submission suggested promoting awareness of the TIO in 
indigenous consumers through community media and visual advertising by using 
posters, for example. It notes that the former mechanism has been useful in the past 
in remote indigenous communities to promote more general consumer issues. 

The Consumer Awareness Survey supports these suggestions with different forms 
of media being an important source of awareness. Word of mouth/family/ friends 
was the most significant source of awareness of the TIO amongst indigenous 
consumers, suggesting that informal mechanisms such as targeting community 
groups might also be option to promote awareness in this consumer group. 

Promotional activities aimed at consumers with disabilities, and regional 
communities should be continued and reinforced. In addition to the comments in 
submissions indicating a lack of awareness amongst people with disabilities, the 
Consumer Awareness Survey found that total unaided awareness for those with a 
disability is 11 per cent, lower than total unaided awareness for those that do not 
have a disability (15 percent).  
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ACG understands that a review of the TIO’s Disability Action Plan is in progress, 
which will provide an analysis of the effectiveness of existing TIO facilities for 
people with disabilities. Based on submissions and discussions with stakeholder, 
ACG consider that the TIO should continue to liaise with the reference group of 
disability representatives. WWDA also suggested that the TIO use established 
methods of dissemination of information to people with disabilities, such as the 
Australian Federation of Disability Organizations, People with Disabilities, 
Telecommunications Disability Consumer Representation Project Advisory Body 
and the ACIF Disability Council. 

Members’ responsibilities to promote the TIO 

The TIO’s Constitution does not specifically require TIO members to publicise the 
Scheme. However, it is recognised that they have some role to play and are well 
placed to inform consumers of their rights, including the existence of an alternative 
dispute resolution mechanism. More specifically, Clause 7.6.1 of the ACIF C547: 
2004 Complaint Handling Code sets out the expectation that members will promote 
the TIO: 

Upon request of Customers or where the Customer is dissatisfied with the outcome of a 
Complaint, Suppliers must advise Customers of their external avenues of recourse, (i.e., the 
TIO and, in matters of privacy, the TIO or the Office of the Federal Privacy Commissioner). 

ACG understands ACIF has developed a number of initiatives to raise awareness 
among industry service providers and consumers. For example, ACIF has produced 
TIO Obligation fact sheets aimed at communication service providers and VoIP 
providers to promote best practice behaviour in relation to the way they handle 
customer complaints. They also remind service providers and VoIP providers about 
their obligations in relation to the TIO.  

As mentioned, the Consumer Awareness Survey found that 5 per cent of 
respondents became aware of the TIO through their ‘phone company’ or member. 
However, the TIO’s own statistics indicate that 17.1 per cent of complainants were 
referred by a TIO member, a figure described in the 2005-06 Annual Report as 
‘disturbingly low’. 

Several submissions addressed whether members are responsible for promoting the 
TIO. The Consumer Submission notes that consumers were strongly of the opinion 
that members have a key role to promote the TIO as a dispute resolution scheme. 
The ACIF submission states — and the Consumer Submission acknowledges — 
that when members receive a complaint they need to balance their wish to take 
ownership of their customer’s complaint and deal with the complaint within their 
internal complaints process, but at the same time, promote the TIO Scheme and 
refer the customer to the TIO. As mentioned, the Complaint Handling Code also 
contains provisions that relate to members’ responsibilities to promote the Scheme. 

However, ACIF noted that breaches of the Code constitute the highest number of all 
recorded Code breaches, despite the fact sheets and other information that is 
available. This indicates there is a clear disconnect between the various parties’ 
expectations and requirements and that there is scope for members’ obligations 
under the Code to be clarified. Similarly, there is a need to quantify the extent of 
non-compliance with the Code and whether it is necessary for ACMA to take 
further action. 
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The TIO has noted that the single largest increase in code breaches in 2005-06 was 
in relation to the Complaint Handling Code, with 219 members recording breaches, 
compared with 96 members in 2004-05. The TIO also found a substantial increase 
in the number of recorded breaches, although this was largely attributed to the 
TIO’s increased vigilance in this area (which had been flagged in the previous 
year’s Annual Report). 

Therefore, an important issue — from the perspective of both members and 
consumers — is how members might satisfy their obligations under the Code. 

One member submits that: 

There is a danger that simple promotion of the TIO could result in large numbers of customers 
contacting the TIO in the first instance and then simply being referred back to providers. 

A key issue appears to be at what point does the member mention the TIO to the 
customer. ACG is of the view that, as specified by the Complaint Handling Code, 
members have a clear obligation to promote the TIO at the point where the 
customer is dissatisfied with the outcome of the complaint or requests an alternative 
resolution. Members should be given the opportunity, in the first instance, to 
resolve customer complaints internally. ACG also agrees with the suggestion in the 
Consumer Submission that: 

Advising the complainant to first negotiate with the telco needs to be better promoted as the 
first step in the process of using the TIO … 

This does, however, require some judgment on the member’s part. For example, it 
is easy to envisage a situation where a member fails to fully appreciate the extent of 
a customer’s dissatisfaction and their intention to pursue an alternative mechanism 
for resolution. 

A related issue is the capability of members to resolve a dispute prior to TIO 
involvement. Larger members frequently have dedicated resources for dispute 
resolution, whereas smaller members, including many smaller ISPs, will have less 
experience with and less resources available for such a purpose. This suggests that 
any consensus between TIO, ACIF, ACMA and members with regard to the latter’s 
obligations under the Complaint Handling Code should recognise the differing 
capabilities and characteristics of members. 

In considering the mechanisms used to promote the TIO, it must be remembered 
that consumers have little regard for dispute resolution mechanisms until they 
actually consider raising a complaint. Therefore, while information should be 
available in a general sense to promote people’s awareness of the Scheme, 
information about the TIO also needs to be provided when required. 
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Bill messages 

The Consumer Submission recommends that the TIO should require members to 
advise consumers about the TIO Scheme on their bills, or use other mechanisms 
such as SMS notifications for those consumers who do not receive bills. ACG notes 
that in 2004-05 Optus and Telstra conducted trials of advising about the TIO on its 
customers’ bills. Optus included a ‘bill message’ about the TIO to all broadband 
customers. The industry concern that it would encourage first resort complaints did 
not eventuate. However only a small proportion of Optus customers who lodged a 
complaint with the TIO during the trail actually recalled learning about the TIO 
from the message.15 This may be interpreted in different ways. It may demonstrate 
the ineffectiveness of bill messaging generally or that such messages were not 
necessarily conveyed when a dispute arose. Alternatively, the trial may not have 
been in place for a sufficiently long period. 

More recently, the TIO’s 2005-06 Annual Report notes AAPT’s trial to include a 
message and a contact number about the TIO on all bills to customers.16 

If compulsory notification were introduced, ACG considers that there might be 
merit in having the TIO’s contact details on a customer’s bill or through some other 
mechanism, such as email or SMS for other services that recognise the different 
ways in which members interact with the customers. The bill message could clearly 
stipulate that the customer must first attempt to resolve any problem with their 
provider so consumers area not contacting the TIO as a first resort.  

Alternatively, information could be provided with initial contract documentation. 
There is a challenge, however, in providing sufficient information whilst also 
engaging the customer and retaining their attention. Moreover, this does not 
necessarily inform the consumer at the appropriate time, that is, when a dispute 
arises.  

ACG notes that the Energy and Water Ombudsman of Victoria (EWOV) has a 
long-standing policy that requires members to include EWOV contact information 
on all disconnection and restriction warnings and on at least one bill each year. We 
understand that this has been very successful in raising customers’ awareness of the 
EWOV.  

EWOV provides standard wording to its members for the notifications, which is as 
follows: 

[Company/Authority A] is pleased to help you in any matter regarding our (electricity, gas or 
water) services. If you have any concern, please call us on 13 XX XX. If we are unable to 
resolve the matter you can call the Energy and Water Ombudsman (Victoria) on FREECALL 
[1800 XXX XXX. 

Members are able to use alternate wording, subject to EWOV’s approval. 

Despite this, we are not convinced that compulsory notification through bills or 
other mechanisms is necessarily the most efficient and effective way of informing 
consumers of their right to lodge a complaint with the TIO. Rather, it should be 
viewed as a fallback or last resort measure that should be explored where other, 
more direct mechanisms are found to be difficult to enact or enforce.  

                                                        
15

 Telecommunications Industry Ombudsman 2005, Annual Report 2005, p. 17. 
16

 Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p. 12. 
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Aside from the challenge of preparing an effective message that conveys sufficient 
and appropriate information, there is no guarantee that such notifications will 
enhance consumer’s understanding of the TIO’s specific role. The Complaints 
Handling Code recognises that members have an important role in advising 
consumers of the rights at an appropriate time. As a result, there is scope for 
clarification of members’ precise obligations under the Code. There is also scope 
for ACMA to quantify the extent of non-compliance with the Code and consider 
measures to improve compliance. ACMA is able to direct members to comply with 
any ACIF code and to take action against those members that fail to comply with its 
directions. 

Role of regulatory authorities to promote the TIO 

While most submissions to the review noted that the role of promoting the TIO rests 
largely with the TIO, it was also noted that promotion of the TIO is the 
responsibility of other related parties. For example, ACIF note that ACMA, ACIF 
and TIO, the three major stakeholders, all have a responsibility to promote the TIO. 
ACMA and the Consumer Submission suggested that industry has a role in actively 
promoting awareness of the TIO Scheme.  

ACG agrees that the role of promoting the TIO ultimately resides with the TIO’s. 
However, an industry collaborative effort to educate industry players about the role 
of different stakeholders would be a benefit for the entire telecommunications 
industry. The TIO is an important element of the broader legislative and regulatory 
framework for the telecommunications industry and it is important that consumers 
are as aware of its existence as they are of other elements, such as the role of the 
ACCC and ACMA. 

Synergies would exist in combining promotional activities. For instance, the 
Consumer Submission states that: 

There was support and praise for the effectiveness of promotional campaigns such as the (then) 
Australian Communications Authority (ACA) promotional campaign with the TIO to regional 
areas undertaken a few years ago. ‘Piggy backing’ on the ACA roadshow was a good way for 
the TIO to get its message out to areas with low awareness.  

There is no formal requirement for agencies such as ACCC and ACMA to promote 
awareness of the TIO Scheme. However, it is likely that they will come into 
frequent contact with consumers who are experiencing service difficulties, many of 
whom will not have a complete understanding of the broader regulatory framework. 
This has been recognised and the ACCC’s submission explained that it had 
commenced working with the TIO to develop a new complaint referral arrangement 
to ensure complaints were handled by the most appropriate agency. This provides 
for the ACCC to refer complainants directly to the TIO (and vice-versa). 
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Observations 

As a general observation, it appears that while there are some specific areas and 
user groups for whom awareness of the TIO is relatively low — most notably, 
among indigenous, disabled, young consumers and some elements of the CALD 
community — there do not appear to be major problems overall. Although there is 
no objective benchmark against which to measure its findings, the TIO’s surveys, 
which are undertaken regularly by an independent market research consultancy, 
indicate good levels of unaided and aided awareness among all consumers (15 and 
54 per cent respectively in the most recent survey). The surveys also indicate that 
this level of awareness has been maintained (approximately) over a significant 
period of time. 

The last statistic in particular, demonstrates that more than half of all consumers of 
telecommunications services have some awareness of the TIO, or at least, that an 
alternative dispute resolution mechanism exists. This implies that a very large 
number of people, relative to the number of complaints received in any year, are 
aware of the Scheme, given the widespread use of telecommunications services. 

We do not hold the view that there is a target level of awareness — expressed as a 
percentage of aided and unaided awareness, for example — that the TIO should aim 
to achieve. Rather, it is important that the TIO has systems and procedures in place 
to assess awareness, both generally and more specifically among specific consumer 
groups, and how it changes over time. The TIO’s customer awareness surveys 
represent an important mechanism for considering awareness and should continue 
to be undertaken regularly. Furthermore, they provide an important mechanism for 
assessing the effectiveness of the TIO’s previous promotional activities.  

It is also important for the TIO to identify whether there are specific user groups for 
which awareness is low. This helps to target promotional activities accordingly and 
had informed the TIO’s past initiatives. Once again, the regular consumer 
awareness surveys provide for this and for assessing previous initiatives, although 
future surveys should be adapted to provide a more detailed analysis of awareness 
among a greater number of ethnic groups than is presently the case.  

We also note that there are a number of channels — such as existing advocacy 
groups — through which the TIO can effectively reach specific users and it is both 
efficient and effective for the TIO to use them. For example, WWDA recommended 
that the TIO rely on agencies such as the Australian Federation of Disability 
Organisations and People With Disabilities Australia to improve awareness among 
disabled consumers. 

The level of aided and unaided awareness, whilst important, should not be the sole 
focus of promotional activities. It is particularly important for consumers of 
telecommunications services to be aware that an alternative dispute resolution 
mechanism is available to them when they require it, provided they are unable to 
initially resolve a complaint with their service provider. This illustrates the 
importance of the Complaint Handling Code and for members to advise their 
customers of the TIO at an appropriate time, i.e. when a dispute exists.  
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The apparent divergence of views about members’ obligations under the Complaint 
Handling Code implies there is scope for members and / or their representatives, i.e. 
ACIF, and the TIO to reach an agreement through consultation as to how best to 
promote the Scheme. This initiative could lead to superior outcomes for all parties 
as consumers are more aware of their rights and TIO members have a clearer 
understanding of their obligations. Furthermore, we would expect the incidence of 
breaches of the Complaint Handling Code to fall. 

At the same time, there is scope for ACMA to quantify the extent of 
non-compliance with the Complaint Handling Code and consider specific measures 
to improve compliance. 

We note that there have been many calls — from telecommunications users and 
their representatives — for compulsory notification, via bills or SMS, for example. 
There is considerable potential for such notifications to increase the number of 
enquiries and complaints lodged with the TIO and for complainants to bypass 
internal dispute resolution procedures if a bill message is not clear and the customer 
is not alerted at the appropriate time. There are few conclusions that can be drawn 
from the recent trial by Optus and AAPT of bill messages. 

4.3 Ease of use of TIO contact points, processes and systems 

A scheme should have easy to use contact processes, systems and procedures that 
inform consumers about the TIO and how to make complaints.  

Promoting awareness of the TIO and maintaining a user-friendly TIO process are 
inter-related. Practical difficulties in contacting the TIO and using its processes and 
systems are a barrier to consumers gaining access to the Scheme even if they are 
aware of it. Conversely, even if the TIO’s processes and systems are user-friendly, 
consumers’ lack of awareness of the TIO mean that its services are under–utilised. 

Submissions mentioned the following barriers to the user-friendliness of the TIO’s 
contact points, processes and systems: 

• requirement for written correspondence when a complaint is escalated; 

• inadequate contact and information dissemination mechanisms for specific 
consumer groups; 

• an inadequate website; and 

• complaint fatigue. 

The Consumer Submission states that the range of options available to consumers 
wishing to contact the TIO were generally considered to be appropriate for most 
consumers. However, while the Consumer Submission noted that many respondents 
commended the TIO for providing a broad range of access means — by telephone, 
email, post, TTY and post, it also noted some problems, for CALD community 
members, in particular. 

On initial contact, complainants generally felt compelled to write their complaint as the TIO 
indicated a strong preference that complaints be in writing. This emphasis can be a disincentive 
for using the TIO and may turn many consumers away from following through with 
complaints, particularly those with low English literacy skills. 
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The Consumer Submission noted that the fact that complaints did not have to be in 
writing was an advantage of the TIO Scheme over other alternative dispute 
resolution processes, but that this benefit was not sufficiently promoted to 
consumers. Yet the Telecommunications Industry Ombudsman on Service 
Performance Monitor 2005 survey (the Service Performance Survey) found that in 
2006 only 3 per cent used written correspondence to make a complaint to the TIO, 
compared to 12 per cent in 2003.17  

We are aware that the TIO is adopting less formal mechanisms for resolving 
disputes, particularly at Levels 1 and 2. ACG notes the concern expressed by the 
Consumer Submission that there is still a need to put complaints in writing when 
they are escalated. However, it is reasonable for the TIO to expect written 
correspondence from consumers in most cases when a complaint is escalated. This 
reflects the increasing degree of specificity and complexity once a complaint is 
escalated and the inadequacy of alternative mechanisms (such as telephone 
conversations). 

The Consumer Submission and CCLC noted a lack of user-friendly contact 
mechanisms for people with special needs or those in need of translation and/or 
interpreting services. The Consumer Submission notes information is not available 
in a range of formats, including braille and large print. The Consumer Submission 
notes — and discussions with TIO staff confirm — that the TIO identifies the need 
for an interpreter once they speak with the consumer. Voice recognition technology 
would allow greater accessibility for some consumers requiring the services of 
language interpreters. Translated information about the TIO should also be readily 
accessible in publications and on the TIO website.  

The Consumer Submission noted that publications and website information in 
community languages are effective means of informing CALD consumers about the 
TIO. ACG note that the EWOV website is a good example of website that provides 
consumers that are not proficient in English access to information in fourteen 
different languages about EWOV’s role and functions and how to make a 
complaint. EWOV’s homepage allows non-English speaking consumers to choose 
their required language, with choices presented in fourteen different language 
scripts. In contrast, the TIO provides fact sheets for non-English speakers on its 
website but links to these documents are in English.  

WWDA submits that the TIO provides facilities for people with disabilities to 
access the TIO such as the National Relay System for speech-to-speech, 
speech-to-text, TTY-voice-modem communication. However, it makes the point 
that: 

The difficulty is that knowledge about the existence of the TIO and the scope of its work is 
extremely limited amongst women with disabilities and their carers, therefore its services are 
under-utilised by these groups. 

                                                        
17

  Sweeney Research 2006, Telecommunications Industry Ombudsman on Service Performance Monitor 2005, 
January 
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Submissions and discussions with different stakeholders indicated that the TIO’s 
website is inadequate and not user–friendly. Figure 4.6 shows how respondents to 
the Service Performance Survey) rated the ease of understanding of the TIO’s 
internet communication.  

Figure 4.6  

THINKING ABOUT CLARITY AND EASE OF UNDERSTANDING OF THE 
COMMUNICATION YOU RECEIVED FROM THE TIO, HOW WOULD YOU RATE 
INTERNET CONTACT YOU HAVE HAD? 

 
Source: Sweeney Research 2006, Telecommunications Industry Ombudsman on Service Performance 
Monitor 2005, January. 

While most respondents rated TIO internet communications as ‘very good’, a 
reasonable proportion also rated it as ‘about average’ (29 per cent) and ‘poor’ (14 
percent). The Consumer Submission submits that the general consensus amongst 
individual consumers and their advocates is that it can difficult finding information 
about their rights and issues on the TIO website. The Consumer Submission states 
that the feedback from CTN’s consultations regarding the design and presentation 
of the TIO website is negative. The Consumer Submission states that the website is 
very difficult to use for the vision impaired. 

We agree that the TIO website is difficult to use and it can be difficult to locate 
important information and documentation. The website could be improved in 
simple ways by including contact details and complaint forms on the homepage, 
rather than requiring complainants to step through more than one link. Furthermore, 
it is often difficult to find key documents and information, such as position 
statements and TIO policies and procedures. 
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The Consumer Submission notes that another key challenge for the TIO is making 
the information on their website more relevant and accessible for consumers who 
seek their advice, either generally with regard to their rights or in the instance of 
those needing to make a complaint. ACG considers that the TIO website needs to 
be regularly updated so that it contains information about the TIO and the 
complaints handling process. Importantly, the website must allow consumers, 
including consumers who are not proficient in English and those with special needs, 
the ability to easily navigate for information on the website. To ensure consumers 
take full advantage of the updated TIO website, it is important that the website is 
promoted. TIO staff could also promote the new features of its website in 
conferences and events. As noted in Chapter 7 of this report, an initiative that would 
enhance the information channels to stakeholders is to provide email notification 
alerts to those registering an interest about any important changes and 
developments to, and events at, the TIO. 

4.4 Promoting awareness of the TIO among current and prospective 
members 

The TIO’s Member Communications Team was established to promote better 
linkages and a cooperative relationship between members and the TIO investigation 
staff to enhance accessibility for members about the TIO processes. 

New members receive a membership information pack within 7 days of joining the 
Scheme. New members also receive a courtesy call from the TIO to confirm their 
contact details and to explain the complaint handling process, and an invitation to 
the TIO offices.  

In 2005-06, the Team visited more than 50 members throughout Australia to 
provide advice and assistance to members on matters including the number and 
nature of complaints, TIO policies, procedures and fee structure and emerging areas 
of consumer understanding or dissatisfaction.18  

More generally, the Team meets with the top 30 members with the most complaints 
at least once a year, and meets with the top 5 members with the most complaints at 
least 4 to 5 times a year, in line with its strategic plan.  Other visits are on an ad hoc 
basis and will depend on other factors such as feedback from staff, complaint 
statistics, and whether the member has changed their TIO liaison. 

In addition to obtaining information directly from the TIO’s Member 
Communications Team, information for members can also be obtained from: 

• M-News — regular monthly updates in the form of emails that include details of 
new policies and procedures; and 

• the member’s area of the TIO website. 

The Telecommunications Industry Ombudsman Member Survey (the Member 
Survey) found that most members rated the TIO’s website (44 per cent), TIO Talks  
(47 per cent) and M-News emails (55 per cent) as ‘fairly good’ (Figure 4.7). This 
suggests that the mechanisms have been reasonably useful in ensuring 
communication between the TIO and its members but that there are still areas of 
improvement. 

                                                        
18

  TIO 2006, Telecommunications Industry Ombudsman Annual Report 2005, p. 15. 
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Figure 4.7  

HOW WOULD YOU RATE THE USEFULNESS OF THE FOLLOWING TIO’S 
PUBLICATIONS? 

 
Source: Sweeney Research 2005, Telecommunications Industry Ombudsman Member Survey. 

Few submissions addressed the adequacy of the TIO’s promotional activities in 
raising awareness among members. Virgin Mobile submit that: 

… much of the information on the TIO’s website on the TIO’s policies and procedures is 
technical and legalistic, further complicating customer’s enquiries and CSP’s handling of 
complaints. 

4.5 Recommendations 

This chapter has considered the awareness and accessibility of the TIO Scheme. We 
have noted that there are some consumer groups amongst which awareness is low, 
although overall levels of awareness are relatively high. Survey results indicate that 
the absolute number of people that have some awareness of the Scheme is very 
high. 

As a general point, there are obvious cost implications of the TIO’s initiatives with 
respect to the promotion of awareness and to improve the accessibility of the 
Scheme and any expansion of such activities will require additional resourcing. In 
this context, the Council is able to provide advice to the TIO on the promotion of 
the Scheme — under Clause 9.2(k) of the Constitution — but the Board must 
ultimately ensure there is sufficient money available to fund any activity to enhance 
accessibility and awareness. 

Alternatively, the Council and TIO may decide to reallocate funds from other areas 
of operation if additional activities to enhance awareness and accessibility exceed 
global funding limits that the Board has set. 

Specific recommendations in relation to this Benchmark are as follows: 
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Recommendation 1: TIO should continue its regular customer awareness surveys, 
which have been very effective in identifying trends in awareness and also 
identifying specific user groups for whom awareness is low. Recent examples are 
the low level of awareness among the 16 to 24 year age group and indigenous 
consumers. At the same time, the customer awareness surveys should be enhanced 
to allow the TIO to identify its awareness within more specific ethnic groups than is 
presently the case. 

Recommendation 2: TIO should target specific promotional activities to those user 
groups that have been identified as having a relatively low awareness of the TIO 
Scheme. TIO should utilise existing channels — such as consumer advocacy 
organisations — to promote greater awareness among specific user groups. TIO 
should also utilise mechanisms, such as radio advertising, that have been found to 
be particularly effective. 

Recommendation 3: Given the apparent uncertainty that currently exists, TIO 
should engage with members and their representatives — such as ACIF — to 
clarify the various parties’ understanding of, and expectations and requirements 
under the Complaint Handling Code. While beyond the scope of the TIO Scheme, 
there also appears to be scope for ACMA to quantify the extent of non-compliance 
with the Code and consider measures to improve compliance. 

Recommendation 4: TIO should consider mechanisms for improving the 
accessibility of its services, particularly for CALD community consumers. This 
could include improvements to the TIO website via the presentation of information 
in a range of different languages. The TIO website design should also be reviewed 
to improve the ease of finding relevant information and documents online. 

Recommendation 5: TIO should continue to work with the ACCC to develop a 
consolidated consumer information and referral service. This will ensure that 
consumers are aware of their various options for resolving complaints and they 
have a greater understanding of the role of each entity. This recommendation is also 
relevant to the effectiveness of the TIO Scheme. 
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Chapter 5  

Independence 

5.1 Introduction 

This chapter assesses whether the decision-making processes and administration of 
the TIO Scheme are independent from the members of the Scheme. Independence 
requires that the decision-making process and the administration of the TIO Scheme 
are separate from, and impartial, to TIO Scheme members. The following issues are 
discussed: 

• the appropriateness of Board and Council appointments and role in the TIO 
Scheme; 

• whether the TIO Scheme provides for the appointment of an independent 
Ombudsman and maintains independence in the Ombudsman’s decision 
making; and 

• the TIO’s funding structure in enabling the TIO to fulfil its objectives. 

We consider these separately. 

5.2 Board and Council appointments and role 

Independence is a particularly important characteristic of an industry-funded 
scheme, such as the TIO. Scheme decision-makers should be unbiased and 
objective and must be perceived as such if members and consumers are to have 
confidence in the process for resolving disputes and be willing to accept the TIO’s 
decisions.  

The governance arrangements of the TIO are specified in the TIO Constitution and 
Memorandum and Articles of Association. The TIO Scheme is unique in 
comparison with other ombudsman schemes with a tripartite governance structure 
that encompasses a Board of directors, a Council and the independent Ombudsman 
— these governance arrangements were discussed in Chapter 2. 

The key issues for assessing whether Board and Council appointments and role 
achieve independence are: 

• the composition of the TIO Council and Board, including appropriately 
appointed consumer directors and independent (non-stakeholder) director 
appointments; 

• the existence of appropriate terms and conditions for Council member and 
director appointments; and 

• the separation of responsibilities of the Board and Council.   

These issues were discussed in submissions and considered below. 
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Dual governance structure 

Consultation with key Board and Council members indicated that, in practice, the 
dual structure of governance is operating effectively and a change is not warranted 
(although the additional administrative effort required for TIO staff and associated 
costs was recognised).  

In contrast, some consumer groups proposed a move to a single board governance 
structure (also suggested in the previous TIO review), and consumer representation 
on the Board. Most submissions from consumer groups did not express any 
concerns regarding the appointment and role of members of the Council. 

Board members are vested with the corporate governance duties and responsibilities 
under Corporations Law and as such, have a fiduciary responsibility to the TIO, 
rather than the organisation that they represent. Despite this, SETEL and the 
Consumer Submission suggest that the Board is ‘controlled’ by industry, and since 
it has the power to override Council recommendations and decision, the TIO’s 
perceived independence is reduced: 

The prevailing view amongst consumer groups is that the existing governance structure 
effectively stifles consumer representatives on Council from being able to pursue changes in 
the best interests of consumers if they conflict with the interests of the industry. 

Some believe there is an inherent contradiction between the TIO being positioned as an 
‘independent’ body when in fact the high-level policy direction of the scheme is completely 
controlled by industry and this dominance is invoked in practice. 

The Consumer Submission also states that cost efficiencies could be gained from a 
single governance structure: 

… a single body with equal representation would surely be able to undertake the work 
involved.  

This quote is necessarily true given there are many ombudsman services where this 
occurs. The question, however, is whether this would improve or enhance the 
independence of the TIO governance arrangements. 

At the time of the TIO Scheme’s establishment, the Council’s intermediary role 
between the Ombudsman and the Board — representing a balance of consumer and 
industry interests — was intended to enhance its perceived independence and 
credibility. The Council provides policy advice to the Ombudsman and the Board, 
while the Board concentrates on funding arrangements. 

The requirements and appointment process for an independent Chair on the Council 
and appointments on the Council to take account of external principles developed 
by the Commonwealth Consumer Affairs Advisory Council in appointing consumer 
representatives, was deemed to add further to the perception of independence 
(described in Chapter 2). 

Clause 11.2 states: 

From time to time, the efficacy of the TIO Constitution will need to be reviewed. It is the role 
of the Council, in consultation with the TIO, to prepare recommendations for amendments to 
the TIO Constitution. Final authority for approval of amendments to the TIO Constitution rests 
with the Board after consultation with the Federal ministers responsible for communications 
and consumer affairs policy. 
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Therefore, the Board makes the final decision on amendments to the Constitution 
based on recommendations from the Council, and for any matter that requires the 
raising of funds. This level of Board control makes the TIO Scheme vulnerable to 
criticism about the extent of its independence.  

In practice, we note that since the inception of the TIO Scheme, the number of 
disagreements between the Board and the Council about proposed amendments to 
the Constitution is very small. The Board’s role as one of management of TIO 
Limited and it should only consider policy matters to the extent that they impact on 
this function. The development of principles by the Council against which to assess 
the jurisdiction of the TIO Scheme and therefore, any proposals to amend its scope, 
should limit the incidence of disputes. The principles are outlined in Box 9.1 in the 
context of our analysis of the effectiveness of the Scheme. 

While the number of disputes has been and is likely to continue to be small, ACG 
understands that the current arrangements rely on individuals on the Board and 
Council adopting a cooperative approach to resolving any differences, which can 
take the form of informal discussions between the respective chairpersons. 
Occasional joint sittings also provide an informal mechanism for resolving an 
impasse between the Board and the Council — an issue that was raised in the 
previous TIO review. We continue to hold the view — as recommended in the 
previous review — that a formal procedure for resolving impasses between the 
Board and the Council enhances the integrity of the TIO Scheme. 

Despite concerns about the dual governance structure for the TIO Scheme, there is 
no single model that applies or should be applied across all ombudsman schemes. In 
contrast to the dual governance structure of the TIO for example, both EWOV and 
the Insurance Ombudsman Scheme are governed by a single Board that is 
comprised of industry and independent directors. However, an independent 
representative — who has a deciding vote — chairs the EWOV Board, while an 
industry representative chairs the IOS Board.  

It is not clear that removal of the dual governance structure would necessarily lead 
to superior outcomes, particularly as there have not been any instances where the 
dual governance structure has impacted on the Ombudsman’s independence or 
decision-making, or prevented an appropriate amendment to the scope of the 
Scheme — via Constitutional amendment — from proceeding. 

Composition and length of tenure 

The question of the composition of the Board and Council was not included in the 
initial request for proposal for this review. However, it has implications for the 
Scheme’s perceived independence, particularly given its unique aspects, namely, 
that the Memorandum and Articles of Association requires that certain members 
should have permanent representation on both the Board and the Council. We 
included a question relating to the composition of, and appointment procedures for, 
the Board and the Council in our Issues Paper.  

The Memorandum and Articles of Association allows Telstra and Optus the right to 
appoint two directors on the Board. Vodafone has the right to appoint a single 
director. ISP members elect a director and service providers other than Telstra, 
Optus and Vodafone elect another member. The Board also appoints an 
independent director. Telstra, Optus, Vodafone also have the right to have their 
representatives as an elected industry nominee on the TIO Council.  
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So while the industry structure has changed, and may change further over time, the 
permanent Board and Council representation for Telstra, Optus and Vodafone 
remains in place. This raises a question as to whether the industry is fairly 
represented. This, in fact, was raised in the previous review, which suggested that 
changes to the number and process for appointing or electing Directors and Council 
Members may be required.  

It seems reasonable to reconsider the applicability of the non-contested positions of 
Telstra, Optus and Vodafone positions on the Board and Council. Other 
ombudsman schemes do not specify the right for particular industry representatives 
to sit on the Board. The current arrangements are inflexible and will not necessarily 
reflect the future industry structure and degree of concentration. This is particularly 
relevant in an industry where market share has the potential to become less stable, 
particularly in light of technological changes.19 

A related issue that might be the focus of greater discussion in the future is the role 
of ISPs in the current governance arrangements. Some smaller ISPs expressed 
considerable opposition to their inclusion in the Scheme. 

While larger industry participants provide internet services, their size and activities 
are significantly different from many ISP members. ISP representation on the Board 
and Council was not raised in submissions to this review but this might change as 
the profile of demand for telecommunications services evolves. More effective ISP 
representation may serve to overcome any emerging issues relating to the TIO’s 
handling of internet service complaints. 

Overall, opening elections for all positions on the Board and Council would assist 
in enhancing the perceived independence of the TIO Scheme. We understand that 
directors on the Board from Telstra, Optus and Vodafone do not have a fixed tenure 
and are appointed for such terms and conditions as these members think fit. All 
other directors are appointed for a term of three years. Tenure for elected industry 
nominees on the Council — representatives from Telstra, Optus, Vodafone, and 
other members — is determined by their respective organisations. In contrast, ‘user 
nominees’, or nominees representing users of telecommunications services or 
groups representing public interest issues relevant to telecommunication services, 
are subject to tenure of three years although they are eligible for re–appointment. 

One member suggests that: 

Board and Council members, including the Chairpersons of each entity, should have finite 
periods on the Board and Council, of no more than two terms of three years in any ten-year 
period. Although this means that some experience may be lost, it would assist the Council and 
Board in maintaining true independence and allow other people within industry and the 
consumer sector to take up positions on the Board and Council. 

We agree with this view, irrespective of whether changes were made to the 
composition of the Board and Council. Effective Board and Council members could 
be easily reinstated, while less effective members could be replaced. Finite tenure 
for all members is an important element of accountability and effectiveness in that 
it provides for regular review and evaluation of each member’s performance. 

                                                        
19

 Any change to the composition of the Board is potentially problematic, as it would require amendments to the 
Memorandum and Articles of Association. Proposed amendments are subject to a poll where each member is 
entitled to one vote for each dollar that is has contributed to TIO operating costs in the previous financial year. 
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The Consumer Submission notes that the TIO governance arrangements are not in 
line with other ombudsman schemes: 

All other EDR schemes have equal representatives from consumer and industry on their Boards 
with no second tier Council. The TIO governance structure needs to be compared to other 
industry dispute resolution schemes to see if the TIO can meet its aims and objectives more 
effectively and equitably by implementing a unified governance structure.  

The TIO’s unique governance arrangement is recognised, both in terms of the dual 
governance structure and the composition of the Board and Council, and it is clear 
that a perception of a lack of independence exists among some stakeholders. 
However, the key issue is for actual or practical independence to be maintained 
regardless of the governance structure of the Scheme. This means there should be 
clear separation between the decision-making and administration of the Scheme.  

While the perception of a lack of independence can undermine the integrity of and 
confidence in the TIO Scheme, which may deter some complainants from engaging 
with it, it is not clear that this is occurring. Furthermore, there is no suggestion that 
this structure has impinged on the independence of the Ombudsman himself, on the 
TIO’s decisions and determinations or the scope of the Scheme. 

5.3 Independence, power and role of the Ombudsman 

Appointment processes should ensure that scheme members are not responsible for 
directly selecting the Ombudsman. Governance arrangements, including the roles 
and responsibilities of different parties need to provide for the independence of the 
Ombudsman in resolving consumer complaints. 

Stakeholder views 

The Consumer Submission stated that consumer groups were appreciative of the 
individuals who had filled the role of Ombudsman over the years. The Consumer 
Submission noted that some consumer groups expressed concern about the 
transparency of the appointment process for the Ombudsman and the Deputy, but 
observed that: 

… this may well be largely because consumers were on the whole unsure about how these 
processes actually worked. Consumer advocates supported a publicly advertised, transparent 
process, free from any political interference. 

We expect that this view is due primarily to the fact that the current Ombudsman 
has been in place since 1995. 

Despite not being used for many years, the actual appointment process for the 
Ombudsman ensures that Scheme members are not responsible directly for 
selecting the Ombudsman. Article 13.1 of the Memorandum and Articles of 
Association of the TIO states that the Council recommends a person to be appointed 
as the Ombudsman and the Board shall appoint him or her on the basis of that 
recommendation. The Board can, only on the recommendation of the council, 
terminate the appointment of any person as the Ombudsman. Article 13.5 sets out a 
similar process for the appointment of the Deputy Ombudsman, except that the 
Ombudsman may also recommend a person as Deputy Ombudsman to the Council. 
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Article 13.7 states that the Ombudsman and Deputy Ombudsman must make 
written declarations to the Chairman of the Board of any actual or potential conflict 
of interest which may arise between his or her duties as an officer of the TIO and 
declare any personal interest to ensure they remain independent from the interests 
of members.  

The Consumer Submission also stated that: 

… a secure tenure for the Ombudsman were also identified as mechanisms to help ensure the 
independence and on-going integrity of the Ombudsman role.  

Neither the Constitution or Memorandum and Articles of Association specify a 
fixed tenure for the Ombudsman’s appointment. We do not view this as a 
significant problem as there are sufficient mechanisms for the Ombudsman to be 
removed on the recommendation of the Council. 

We also noted earlier that there have not been any instances where the TIO’s 
governance arrangements have, in practice, impacted on the Ombudsman’s 
independence or decision-making. This is a key finding and demonstrates that there 
is no need to make significant amendments to the Scheme to enhance or improve its 
actual independence. Importantly, neither the Board nor Council is able to 
reconsider the Ombudsman’s decisions. This restriction on the Board and Council 
enhances the independence of the Ombudsman decision-making process when 
considering whether to investigate a complaint and in determining the outcome of a 
complaint.  

Finally, one member submits that confusion may exist over what issues would be 
termed ‘operational’ as this would determine whether the Council and Board could 
also consider that issue. The member stated that it: 

… has also seen examples where we believe that the Ombudsman has used the current structure 
of the Board and Council, as well as some of the uncertainty surrounding the functions that 
should be performed by each body to assert that an issue is ‘operational’ and so outside the 
purview of both the Council and the Board.  

[the member] does consider that more work could be done to determine exactly what is an 
operational decision (and so within the Ombudsman’s sole discretion) and what the Council 
and Board should consider, without significant overlapping. 

Numerous documents, including the Constitution, Memorandum and Articles of 
Association, and TIO Policies and Procedures outline the roles and responsibilities 
of the various entities. However, clarification and agreement from the Ombudsman, 
Council and Board is required if uncertainty exists about issues that are considered 
operational, particularly among prominent members of the Scheme. It is important 
that all stakeholders understand what their respective roles are, how they interact 
and how they function in practice. 

5.4 TIO’s funding structure 

Adequate resourcing enhances the ability of a scheme to act impartially. Its 
functions may be compromised by external interests if resources are insufficient to 
allow the scheme to independently perform its functions (and must seek funds from 
other sources, for example). For this review, the key issue is whether the current 
funding model is appropriate to enable the TIO to perform its functions. 
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The funding arrangements are based on the user-pays principle, which is specified 
in the Scheme’s Articles of Association. This means that the TIO’s funding is 
provided entirely by members on the basis of the number and type of complaints. 

The Board sets funding requirements and fee structure. This is similar to other 
ombudsman schemes, such as the Insurance Ombudsman Scheme. ACG did not 
receive any direct comments in submissions to this review that the TIO is 
inadequately funded and under pressure to seek revenue from other sources or 
artificially escalate complaints so as the secure greater revenue. Some submissions 
commented on the TIO’s inadequate resourcing and referred to knowledge gaps in 
TIO staff and the resolution times to consider complaints. This would appear to be a 
genuine issue, particularly given the TIO’s performance with respect to the 
resolution of complaints. 

Stakeholder views 

Comments were received from some members on fee structure. There were some 
mixed views on the user pays principles. Some members — ISPs in particular — 
expressed dissatisfaction for having to pay for complaints that were ultimately 
found in their favour or were subsequently found to be vexatious. For instance, 
Bordernet submits that: 

Even when a member is found to be faultless or blameless the member is still billed the full 
amount for the complaint. Even when a member is found to be faultless or blameless the 
member is still billed the full amount for the complaint. 

There should be a discounted or minimum amount be billed to encourage members and reward 
them for positive/proactive behaviour.  

A small number of complaints are resolved in favour of the member. In 2005-06, 8 
per cent of complaints were resolved substantially in favour of the member, and 3.1 
per cent were resolved partially in favour of the member (down from 12.6 per cent 
and 3.8 per cent respectively in 2004-05.20 

A related issue — that was again raised primarily by ISPs — was the suggestion 
that members had an incentive to resolve complaints, even where they did not 
accept that they had caused a problem, in order to avoid a higher fee as a result of 
escalation. 

In a similar review of another scheme, we found significant support for the concept 
of user-pays for the Insurance Ombudsman Scheme — almost 70 per cent of its 
members expressed a preference for the funding model to be amended with a 
greater emphasis on user-pays. This principle was favoured because of the incentive 
effects on members to improve their internal complaint handling process. 

Figure 5.1 sets out the members views on the TIO’s funding structure. Most 
members did not express any comment (34 per cent), and more respondents thought 
the Scheme should be industry funded (24 per cent) rather than government funded 
(10 per cent). 

                                                        
20

  Telecommunication Industry Ombudsman 2005, Telecommunications Industry Ombudsman 2005 Annual 
Report, p.27. 



 

I N D E P E N D E N T  R E V I E W  O F  T H E  T I O  S C H E M E  

 

The Allen Consulting Group 53 
 
 

Figure 5.1  

VIEWS ON TIO’S FUNDING STRUCTURE  

 
Source: Sweeney Research 2005, Telecommunications Industry Ombudsman Member Survey 

An implicit objective of the current funding structure is to encourage service 
providers to resolve disputes in a timely manner, either to avoid TIO involvement 
or to avoid an escalation. To some extent, larger members supported this view — 
that is, they would prefer to settle complaints, (even if begrudgingly) rather than 
have them escalate. 

The strongest opposition to the current funding arrangements was raised by a few 
ISPs, many of whom actually pay a very small amount to the TIO due to their 
relatively low number of complaints and the TIO’s policy to provide four free Level 
1 complaints and one Level 2 complaint per quarter. In fact, Chapter 2 noted that 
only 183 members (16.1 per cent) were charged for complaints in the 2004-05 
financial year. 

While there will always be instances of vexatious complaints, there are sufficient 
mechanisms in place to prevent this from impacting significantly on members, 
including smaller ISPs, in terms of fees. This is due to the TIO’s practical approach 
to charging members and its broader approach to considering and escalating 
complaints.  

Adequacy of funding 

The TIO Board has a formal responsibility to ensure the Scheme is adequately 
financed and sets global budget funding limits. We have previously mentioned that 
while some stakeholders are concerned about the composition of the Board, the 
Board has a fiduciary responsibility to the TIO and corporate governance functions 
and responsibilities under the Corporations Act. 
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The Board’s specific function under the Constitution with respect to funding is 
described in Box 5.1. 

Box 5.1 

BOARD FUNCTIONS WITH RESPECT TO FUNDING 

It is the function of the Board to: 
• set global limits for funding; and 
• approve budgets and any additional expenditure not provided for in the current 

budget. 
In deciding whether or not to approve any proposed budget, the Board shall be entitled to 
consider: 
• the ongoing financial stability or viability of TIO Limited; but 
• otherwise shall only be concerned to ensure that the particular budget comes, or is 

likely to come, within the global limits it has set. 
The Board shall not otherwise take into consideration the business decisions of the TIO 
or Council (as the case may be) in determining how these funds should be allocated 
within any particular budget. Nothing shall preclude the Board from seeking or receiving 
information about the budget and expenditures, both past and projected, to assist the 
Board in setting funding limits appropriate to the operation of the TIO Scheme. 

Source: Telecommunications Industry Ombudsman Constitution, 20 May 2006, page 14 

In this context, it is important to bear in mind our earlier observation that some of 
our observations are likely to have cost implications, and the decision to implement 
those recommendations resides with the Council and Board.  

It is also relevant to consider whether the current funding arrangements reflects the 
direct and indirect nature of the costs incurred to determine the adequacy of 
resourcing of the TIO. In this regard, we note that the current funding structure does 
not recognise the ongoing indirect costs that the TIO incurs to ensure that all 
telecommunications consumers (regardless of region, contact mechanism, 
requirement for special needs, for example) have the ability to make an enquiry or 
complaint. Also, the threshold level for fees payable by members to the TIO 
provides for four ‘free’ Level 1 complaints, and one Level 2 complaint.  

The existence of the threshold level probably minimises administration costs, but at 
the same time, provides some, albeit small, degree of cross-subsidisation. The 
concentration of complaints across members — only 42 per cent of all members 
had a complaint handled by the TIO in 2004-05, for example21 — means it is 
inequitable for more indirect costs to be spread across the entire membership of the 
TIO. While the existence of the TIO and in particular, an alternative dispute 
resolution mechanism, provides a benefit to all members and consumers, 
irrespective of the number of complaints it handles, the level of cross-subsidy is a 
small price to pay for relative equity in funding. As such, it is appropriate for the 
current funding arrangements to continue. 

                                                        
21

  Data provided by the TIO and, Telecommunication Industry Ombudsman 2005, Telecommunications Industry 
Ombudsman 2005 Annual Report, p.15. 



 

I N D E P E N D E N T  R E V I E W  O F  T H E  T I O  S C H E M E  

 

The Allen Consulting Group 55 
 
 

In terms of adequacy, there is some evidence — such as the time taken to resolve 
complaints — which suggests overall funding levels may not be adequate. There is 
necessarily a trade-off in this context, as increased funding should facilitate the 
speedy resolution of disputes but would also require higher fees on members (which 
would, presumably, be resisted by most). This issue is considered in more detail in 
Chapter 8 in our consideration of the efficiency Benchmark. 

Finally, we note that the previous review referred to the TIO’s policy to establish 
financial reserves to avoid exposure to the collapse of a major member. This policy 
has continued with the financial reserve accumulating to $642 270 by the close of 
the 2005-06 financial year.22 

5.5 Recommendations 

This chapter has considered the independence of the TIO Scheme. Of particular 
note is our finding that there have not been any instances where the TIO’s 
governance arrangements have, in practice, impacted on the Ombudsman’s 
independence or decision-making. This is a key finding and demonstrates that there 
is no need to make significant amendments to the Scheme to enhance or improve its 
actual independence. 

Specific recommendations in relation to this Benchmark are as follows: 

Recommendation 6: TIO should develop a formal mechanism for resolving an 
impasse between the Board and Council. TIO should also develop guidelines and 
principles to clearly specify the respective roles of the Board, Council and 
Ombudsman. This should overcome the perception that there is some overlap of 
functions and hence, some confusion among stakeholders. It will also ensure the 
Board’s role relates solely to management of TIO Limited. It is important that all 
stakeholders understand what the respective roles of each entity are, how they 
interact and how they function in practice. 

Recommendation 7: The composition of the Board and Council — including 
specific member representation that is enshrined in the TIO Constitution — should 
be reconsidered to ensure the two entities accurately reflect and continue to reflect 
the telecommunications industry. 

Recommendation 8: Fixed tenure should be introduced for all Board and Council 
members, with provision for reappointment. 

                                                        
22

  Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p. 4. 
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Chapter 6  

Fairness 

6.1 Introduction 

This chapter assess the fairness of the TIO Scheme by considering: 

• the information is provided to complainants and members about the procedures 
for resolving disputes; and 

• the TIO’s decision–making procedures process. 

6.2 Information provided to complainants and members 

A scheme is fair when it provides all parties to a dispute access to relevant 
information (subject to confidentiality issues) that is adequate, clear and 
transparent. These are the criteria by which the TIO Scheme is assessed in this 
section. 

The TIO produces a range of information about its policies and procedures, the 
complaint handling process and guidelines about the TIO's approach to the 
investigation and resolution of common telecommunications complaints (through 
position statements, for example). This information is provided in hard copy format 
and also on its website.  

The policies and procedures provide guidance on procedural decisions made during 
an investigation. The objective of these documents is to provide guidance to 
stakeholders and enhance consistency and transparency in decision making.  

The TIO’s position statements sets out documentation required from parties to 
substantiate a case, the factors it considers in the course of any investigation, and its 
view as to what constitutes a fair and reasonable outcome in a particular set of 
circumstances. These statements are updated in line with changes to industry codes, 
industry practice and the law, or as a result of the TIO's experience in handling a 
particular matter. 

Provision of guidance and information 

The TIO’s website contains information such as details of its complaint handling 
procedures, position statements, escalation criteria, frequently asked questions and 
the TIO Policies and Procedures document, the purpose of which is described as 
follows: 

… to document and formalise the TIO’s policies and procedures relating to the functions and 
operations of the TIO. This provides a practical framework for the effective operation of the 
Office of the TIO and sets clear directives for its management and staff. Effective operation is 
defined as the provision of an alternative dispute resolution mechanism that satisfies the needs 
of consumers of telecommunications services and operates in a cost effective manner.

23
 

                                                        
23

  Telecommunications Industry Ombudsman Limited, TIO Policies and Procedures, page 8 
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This document contains a comprehensive description of matters such as the TIO’s 
reporting obligations, escalation criteria, procedures for investigating disputes. It 
also states that the policies and procedures are reviewed and updated regularly and 
that revisions and amendments are binding upon TIO staff. The document also 
indicates that any substantial changes to TIO policies and procedures are 
communicated to ‘all interested stakeholders’ prior to publication. 

Most submissions considered that the TIO’s information resources were useful. 
ACIF stated that: 

… the TIO’s information resources (such as the TIO website and its annual report) provide 
clear and concise information that is of benefit to industry members.  

Position statements 

Almost all submissions focused on TIO position statements, the TIO’s primary 
mechanism for outlining its likely approach to investigating and resolving 
complaints. The TIO has prepared position statements for disputes relating to 
matters such as billing, credit management, compensation under the Customer 
Service Guarantee, disconnections, faults, privacy and transfers. 

Most submissions indicated that the TIO position statements were very useful in 
providing guidance to consumers and members about the TIO’s approach towards 
the investigation and resolution of complaints. Optus notes that: 

The TIO has issued a very useful set of Position Statements that provide clear guidelines about 
the TIO’s approach towards the investigation and resolution of complaints. These Position 
Statements provide valuable guidance for Members to assist them to provide a fair and 
reasonable resolution to a particular complaint type. 

Several member submissions noted that the TIO position statements have been 
useful to better understand the TIO’s investigation process and what it has regard to 
considering matters. Most submissions encouraged the TIO to draft more positions 
statements, particularly in relation to emerging issues. WWDA submits that if a 
complaint is outside the TIO’s jurisdiction, this should be indicated. 

Submissions suggested ways to improve the usefulness of the TIO position 
statements through: 

• the TIO being more consistent in applying its stated position in the statements; 

• better accessibility of the TIO position statement, through promotion of the 
Statements and using less technical jargon; and 

• consulting with stakeholders in drafting the statements. 

Most of the submissions about the position statements related to the TIO departing 
from the guidelines shown in position statements. Optus notes that this can create 
confusion, and particularly in regard to documentation that is required from the 
complainant to substantiate their complaint: 

In our experience, complainants do not appear to be asked to provide the information set out in 
the Position Statement.  This creates the impression that the TIO’s investigation places little 
accountability on the customer who in many instances may have knowingly incurred charges.  
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The TIO’s position statements provide important guidance for members and for 
consumers. They are, however, not intended to be prescriptive, but rather, used as 
guides for common telecommunication disputes. It would be difficult for the TIO to 
provide a definitive view for specific issues involved in telecommunications 
disputes. 

At the same time though, the Consumer Submission stated that there is a lack of 
awareness among consumers of the existence of the TIO position statements: 

Most stakeholders who participated in this review were unaware of the existence of position 
statements, including some caseworkers who advocated on behalf of a complainant and would 
therefore be the key users of them. 

Furthermore, for those that are aware, the Consumer Submission and WWDA also 
submit that the language used in the TIO position statements needs to be simplified 
so that it is more accessible for consumers. The Consumer Submission states that: 

Another recurrent theme in the feedback about TIO publications is the need for the language on 
the position statements to be clear, plain and require less prior knowledge of how the industry 
actually works. 

Some members also submitted that information provided by the TIO should be less 
technical and legalistic. Virgin Mobile submits that: 

… much of the information on the TIO’s website on the TIO’s policies and procedures is 
technical and legalistic, further complicating customer’s enquiries and CSPs’ handling of 
complaints. 

In line with the discussion on accessibility in Chapter 4, consumers need to be 
aware of and easily obtain information about the TIO. While we appreciate that the 
use of technical jargon may not be easily avoided, particularly for 
telecommunication matters, the TIO position statements should be drafted, where 
possible, to minimise technical jargon to reflect their intended audience, which 
includes both consumers and industry. At the same time, the TIO should consider 
the promotion of its position statements as part of its broader promotional activities.  

Both members and consumers commented on the lack of consultation that the TIO 
undertakes when developing its position statements. Telstra submits that: 

… some of these issues would benefit from wider collaboration with industry and consumers 
groups as this would help the various parties better understand the issues and the respective 
positions. 

Although the Consumer Submission appreciates the difficulties behind managing 
such a consultation: 

It is also understood that one of the difficulties in preparing position statements is the number 
of audiences targeted namely the media, consumers, professional consumer advocates, industry 
representatives trying to comply and regulators. 

ACG considers that consulting with stakeholders on position statements may be 
difficult given the often opposing views on particular elements of a matter. For 
instance, there is likely to be opposing views on the type of evidence required to 
substantiate a particular matter, and the appropriate remedies to resolve a matter. 
Furthermore, the position statements are intended to provide guidance at a broad 
level, rather than a definitive view or approach to the resolution of complaints. 
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Notwithstanding some criticism, it is our view that the TIO produces sufficient 
information that is (potentially) available to all interested parties on the TIO’s 
policies and procedures, including when investigating disputes and its escalation 
criteria. The most important mechanism for providing guidance and information is 
the TIO’s position statements, which relate to the large majority of issues that are 
likely to be the subject of a dispute. 

The issue therefore, is whether interested parties are in fact aware of such 
information and whether it is easily interpreted. The TIO communicates with 
members every month through its M-News documents, which is an effective 
mechanism for explaining changes to policies and procedures. 

However, from a consumer perspective, many of the issues raised in the discussion 
of the accessibility benchmark in Chapter 4 are equally relevant here — such as the 
ease of use of the TIO’s website —the TIO should consider ways of improving the 
presentation of this material, particularly for CALD community members. The 
regular consumer awareness surveys provide a mechanism for assessing the 
awareness and effectiveness of the TIO’s position statements and recommend that 
future surveys focus on them. 

Some ombudsman schemes and dispute resolution mechanisms take a more 
proactive role in providing information to their members. The Financial Industry 
Complaints Service has recently introduced workshops across Australia to assist 
members on improving their internal dispute resolution processes. FICS notes that 
92 per cent commented on the usefulness of these workshops.24 The BFSO also 
holds member two–day conferences that are designed primarily for members but 
also for consumer advocates and BFSO staff. The Banking and Financial Services 
Ombudsman believes it has:25 

… an educative role and contributes to raising standards, not only in financial services practice 
but also in internal dispute resolution. 

BFSO conference talks are provided by a range of stakeholders — government, 
industry and consumer groups — about changes, trends and issues affecting the 
industry, consumer and dispute resolution. Such an information mechanism is not 
likely to be appropriate for the TIO — the BFSO has a membership base of 64 
members comprising medium to large companies, substantially less than the TIO. 
As an alternative, the TIO could explore the option of more targeted forums for 
particular types of members or complaints. The FICS workshops attended by a total 
of 150 members may be a more viable option for the TIO. 

Finally, some submissions from members criticised the TIO’s policy of providing 
the complainant with a copy of all correspondence between the member and the 
TIO throughout the progress of the complaint. To the extent possible, complainants 
should be made aware of the progress of their complaint as this enhances the 
transparency of the decision-making process. It is important that parties are fully 
aware of the details of the matter, as this demonstrates that the TIO provides an 
independent dispute resolution service that does not favour one party over the other, 
but rather seeks resolution to the satisfaction of both parties. 

                                                        
24

  FICC Bulletin, Issue 35, February 2006. 
25

  Banking and Finance Services Ombudsman Scheme 2004, Review of the Banking and Finance Services 
Ombudsman Scheme — Background Paper, June, p.22. 
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6.3 Fair and reasonable decision-making processes 

The TIO’s decision-making process should: 

• be impartial; 

• provide reasons for any decision and recommendation; 

• provide sufficient time for parties to respond to a dispute, and attempts to 
resolve disputes in a reasonable timeframe; and 

• emphasise a resolution to the satisfaction of parties. 

Where it makes a determination to either dismiss or escalate a complaint, the TIO 
has regard to: 

• the law and any relevant industry codes; 

• good industry practice; 

• TIO position statements; and 

• what is fair and reasonable given the circumstances of the case. 

Details of determinations are available as case studies in the TIO’s Annual Report 
and on its website. 

The Scheme also provides consumers with the right to request a review of a 
decision made by the TIO’s investigations staff. If this occurs, a review officer 
works directly to the Deputy Ombudsman, independent of the investigations staff 
and their managers. 

Stakeholder views 

Some submissions considered the TIO’s decision-making process fair and 
reasonable. Telstra submits that: 

Current TIO processes for achieving procedural fairness are considered adequate for the 
majority of cases and provide a reasonable balance between cost and effectiveness. 

Findings from the Service Performance Survey also show an improvement in 
complainants’ perception of the fairness of the outcome, with only 7 per cent that 
view the outcome as not fair and just in 2005 — a significant fall from 26 per cent 
in 2003. 

Figure 6.1  

PERCEIVED FAIRNESS OF OUTCOME 

 
Source: Telecommunications Industry Ombudsman 2006, Telecommunications Industry Ombudsman 
on Service Performance Monitor 2005, January 
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The survey findings are in contrast with submissions from members and consumers 
that commented on the lack of impartiality of the TIO in its decision-making 
process. The Consumer Submission suggests that there have been reports of TIO 
staff allegedly pressuring the consumer or their advocate to finalise a dispute 
without a fair outcome being achieved from the complainant’s point of view: 

Whilst there is obviously a need to finalise cases and manage workloads of TIO staff, in some 
cases reported to CTN there appears to be inappropriate pressure being bought to bear on 
consumers to accept inappropriate outcomes offered by the telco in question. This reinforces 
views of some consumers that the TIO is siding with their industry member, which in turn 
dilutes the perception of the TIO as an independent complaint resolution scheme. It can seem 
that the quality of an outcome in these instances, regardless of whether or not it satisfies the 
consumer, is being compromised for the sake of achieving any outcome. 

Some members submit that the TIO often champions consumer interests in their 
decision-making process, believing that the TIO can sometimes raise consumers’ 
expectations of the outcome of a dispute, particularly when a complaint is escalated. 
Similar to a number of ISPs, one member submitted (anonymously) that there is 
anecdotal evidence that providers are settling an increasing number of minor 
disputes to prevent higher costs — disputes which, if fully investigated, may have 
been resolved in the provider’s favour: 

Whilst there is merit in having a practical approach to cost control, it is important that this 
approach does not become subject to exploitation.  

Furthermore, some ISPs have claimed the TIO invariably accepts the consumer’s 
version of events and automatically registers a complaint, irrespective of the nature 
of the issue. It is also claimed that some consumers have lodged complaints with 
the sole intention of avoiding the payment of bills. Bordernet submits that: 

The TIO seems to be a place for consumers to vent, avoid contractual obligations, avoid bill 
payments and make unjustified complaints against companies… 

The extent to which these claims are true, and the extent to which they are 
representative across all complaints is difficult to assess. Inevitably, a consumer or 
member’s view of reasonableness and fairness will be influenced by the outcome of 
the dispute. We note, however, the findings of the Service Performance Survey, 
which identified a significant increase in members’ perceived fairness of outcomes 
from 2003 to 2005. 

Clearly, the TIO must maintain an impartial approach in all forms of 
correspondence that it has with stakeholders to ensure confidence is maintained in 
its impartiality and independence in its decision-making process. For a resolution to 
be satisfactory to both parties, a degree of compromise and acceptance of a 
reasonable outcome is required.  

It is relevant to note that consumers are able to pursue other remedies, i.e. legal 
action, if they are dissatisfied with that outcome. We also note that the TIO has 
discretion not to investigate where a complaint is deemed to be vexatious or 
frivolous, if it has been lodged anonymously, the complainant has insufficient 
interest in the complaint, where an investigation is clearly not warranted or where it 
is better handled by another entity. 



 

I N D E P E N D E N T  R E V I E W  O F  T H E  T I O  S C H E M E  

 

The Allen Consulting Group 62 
 
 

To ensure consistent processes, we understand that the TIO provides training and 
supporting documentation to its staff in relation to the handling of complaints and 
the preparation of correspondence.26 These documents include escalation criteria, 
suggestions for the assessment of complaints, members responses and evidence 
provided by both parties, the appropriate language when preparing letters and the 
need to advise complainants of their right to request a review of a decision where 
they are dissatisfied with the TIO’s decision. The TIO also makes pro forma letters 
available to its staff via its intranet. 

Such documentation is extremely important in maintaining fairness and 
independence and adherence to these guidelines ensures that all parties to a dispute 
are consistently dealt with in an objective manner and that the matter is fully 
investigated. This highlights the importance of the TIO’s internal audit and 
reporting activity, which provides a mechanism for monitoring staff performance 
and compliance in this area and ensuring that policies and procedures are 
effectively implemented in practice. Internal audits are able to identify specific 
problems and provide a basis for remedying them. 

The annual reports contain descriptions of the TIO’s audit activities, which are 
undertaken on a less regular basis. For example, the most recent Annual Report 
referred to the TIO’s Level 1 audit, which assessed whether the TIO correctly 
applied its complaint escalation procedures, and its Enquiries audit, which assessed 
whether it had accurately applied its jurisdiction. Both found the TIO’s performance 
to be ‘satisfactory’. 

Examples in the 2004-05 Annual Report included an audit of quality assurance 
activities and an audit of Level 2 and Level 3 investigations. The latter audit 
concluded that the quality of the TIO’s file management and complaint escalation 
was satisfactory and that it had improved its performance with respect to procedural 
fairness. However, the audit also identified problems in relation to the investigative 
skills of some staff.  

Also of particular importance is the initial contact between the TIO and a 
complainant as it is at this point that the TIO needs to establish whether a matter 
will be classified according to Level, and where the TIO’s role, processes and 
procedures are articulated. 

Figure 6.2 shows that there is a slight improvement in the adequacy of the TIO 
informing complainants of the TIO’s decision for Level 1 complaints, increasing 
from 49 per cent in 2003 to 52 per cent in 2005. This percentage is considerably 
higher for Level 2 and Level 3 complaints, with 88 per cent of respondents to the 
survey indicating that the TIO had clearly explained the reasons for their decision. 
Greater investigative work for Level 2 and 3 complaints may provide the TIO the 
opportunity to further develop its reasoning for coming to a particular decision.  

                                                        
26

  The TIO appointed a Quality and Research Officer and a Call Coaching Officer in 2005-06. 
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Figure 6.2  

SOME KEY MEASURES ON FAIR AND REASONABLENESS OF LEVEL 1 
COMPLAINTS 

 
Source: Telecommunications Industry Ombudsman 2006, Telecommunications Industry Ombudsman 
on Service Performance Monitor 2005, January 

The above figure also shows a substantial improvement in the satisfaction with the 
time taken to resolve Level 1 complaints, increasing from 77 per cent in 2003 to 92 
per cent in 2005. In contrast to the survey results of actual users of the TIO, 
submissions to this review claimed that the time taken by the TIO to resolve 
disputes was of concern. This is considered in more detail in Chapter 7, where we 
consider the efficiency of the TIO Scheme. 

Some consumer groups were critical of the time frames that apply to consumers to 
respond to TIO requests. The Consumer Submission that: 

Yet another problem raised by advocates is the different times given to the two parties to 
respond to a dispute — namely that the telco receives twice as long to respond to a complaint 
as the consumer! Again this is a procedural unfairness that needs to be addressed. There need to 
be equal response opportunities for both parties, with the ability to extend those upon 
reasonable application.  

CCLV submits that the TIO policy of giving consumers only 14 days to respond to 
a proposal or finding (when the member usually has 21 days to respond) is 
unacceptable. This can create problems for consumers living in regional areas, 
disabled people and other people in disadvantaged positions, for example. There is 
scope for the period to be extended. However, it is necessary for the sake of 
procedural fairness that all parties to a dispute have the same opportunity and length 
of time to consider proposals and findings and that the practical matter of 
contacting specific consumers should be taken into account. We understand that the 
TIO is taking steps to ensure this is the case. 

Right of review 

The right of complainants to request a review of their case and a decision with 
which they disagree is an important element of procedural fairness and enhances the 
accountability of the TIO.  
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The TIO received 266 requests for review in 2005-06 out of a total of 87 593 
complaints (or 0.3 per cent). This compares with 338 requests for review during 
2004-05, out of a total of 78 915 complaints (or 0.4 per cent). Only 1.9 per cent of 
reviews resulted in the initial finding being overturned following additional 
investigation. In 74.5 per cent of reviews, the Review Officer — who is not part of 
the initial investigatory process — concluded that the Enquiry or Investigation 
Officer had conducted a complete and thorough investigation and that a fair and 
reasonable outcome had been achieved. In 13 per cent of reviews, additional 
information or evidence was sought before it was concluded that a fair and 
reasonable outcome had been achieved, while 10.6 per cent of cases were returned 
to the Enquiry or Investigations Officer for further investigation. 

The TIO’s internal documentation emphasises that staff members must notify 
complainants in any correspondence of their right to a review of their complaint by 
a senior TIO officer, regardless of the level of the complaint or whether it has been 
classified as a Complaint or Enquiry. Case studies provided to ACG indicate that 
the TIO performs well in informing complaints about their right to review a dispute. 
Figure 6.3 shows that 43 per cent of people indicated that they are aware of their 
right to a review in 2006, a slight increase from 40 per cent in 2003. This level of 
awareness is quite significant, and indicates that the TIO has been transparent in 
making complainants aware of this option.  

Figure 6.3  
AWARENESS OF RIGHT TO REVIEW 

 
Source: Telecommunications Industry Ombudsman 2006, Telecommunications Industry Ombudsman 
on Service Performance Monitor 2005, January 

Members are also entitled to request the TIO to reconsider its classification or 
escalation of a complaint. Requests are initially raised with the relevant Enquiry or 
Investigations Officer but can be referred to the Member Services Adviser. 

In both cases — member and complainant requests — reviews are undertaken 
within the TIO. This is appropriate given the nature of the Scheme and its 
practicalities. The introduction of an additional party to a dispute would 
substantially increase the time taken to resolve a matter. Furthermore, the TIO 
Scheme is an alternative to the legal process and it is not feasible for the same 
procedures to apply. 

The survey results indicate a high level of awareness of the right to request a 
review. At the same time, the results of the reviews requested by complainants 
indicate that a fair and reasonable outcome is reached in the vast majority of cases. 
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Revised Level 2 procedures 

As mentioned, the TIO recently introduced new processes for dealing with Level 2 
complaints. This was specifically designed to improve the speed, 
resource-requirements and perceived fairness of the resolution of such complaints 
and to overcome the suggestion in some submissions that the TIO was still 
deterministic and legalistic in dealing with disputes, and that this had affected the 
quick resolution of disputes.  

A particular example of some of the problems associated with the previous 
procedures was provided by Virgin Mobile, which submitted that  

VMA also recommends that TIO staff use clear and plain English when corresponding with 
CSPs’ customer relations teams.  TIO investigation officer’s correspondence is often technical 
and legalistic, which can complicate customer relations representative’s efforts to simply and 
quickly resolve complaints. 

Many members note that the new Level 2 procedures have been and are expected to 
continue to be effective in resolving disputes quickly and to the satisfaction of 
parties. In particular, some members indicated the informal nature of the new Level 
2 process, which emphasises the facilitation of a resolution and attempts to 
minimise the legal aspects of the dispute, has encouraged parties to seek reasonable 
remedies to resolve disputes. Telstra submits that in relation to the new Level 2 
process: 

With reduced investigation requirements, it has the potential to provide faster resolutions 
acceptable to complainants and suppliers and with reduced costs for the TIO scheme and 
members. 

ACG notes that concerns over the TIO Scheme being unduly deterministic and 
legalistic were mentioned in the previous review. The new Level 2 and 3 processes 
go a significant way in addressing these concerns. The new processes have only 
been implemented this year but views to date suggest that these new processes have 
performed satisfactorily and remedied many previous concerns. While it is clearly 
important that the TIO takes into account legal aspects of a matter — and it is 
required to under its Constitution — its decisions are binding only on members. In 
its role of providing a dispute resolution service, its primary objective is to resolve 
disputes to the satisfaction of all parties. 

The change in procedures also demonstrates the ability of the TIO to identify and 
respond effectively to specific concerns or problems that become apparent. 

Conclusions 

Some specific stakeholders hold strong and divergent views about the fairness of 
the TIO’s decision-making. It is inevitable that some complainants and members 
will have divergent views and expectations about the precise role of the TIO. The 
TIO is, however, an independent body that is neither a consumer advocate nor a 
members’ representative. 

Overall though, fairness was not an issue that stakeholders gave significant 
attention to in their submissions. For an alternative dispute resolution body, we 
consider this a sign that stakeholders believe the TIO is fair and that the majority of 
stakeholders are satisfied with the TIO’s performance. This conclusion is supported 
by survey results and review statistics. 
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We have emphasised the importance of transparency in complaint investigation and 
resolution. The TIO’s performance in this area is effective. Its position statements 
provide valuable guidance to members, provided they reflect the TIO’s current 
views and attitudes. Furthermore, internal audits — details of which are frequently 
included in annual reports — provide a mechanism for assessing compliance with 
established policies and procedures and for rectifying any problems in this area. 
This activity is important and should be undertaken regularly. 

The recent changes to the treatment of Level 2 complaints have received 
widespread support and are expected to reduce the time taken to resolve complaints 
and overcome some problems that have been identified in the past. This as an 
important initiative that will ultimately benefit all parties. In fact, the changes 
indicate that there are mechanisms in place for particular problems to be identified, 
for concerns to be communicated to the TIO and for them to be acted upon. It will 
be important for the TIO to monitor the ongoing effectiveness of the revised 
procedures. 

6.4 Recommendations 

This chapter has considered the fairness of the TIO Scheme. Specific 
recommendations in relation to this Benchmark are as follows: 

Recommendation 9: TIO should actively monitor the ongoing relevance and 
accuracy of its position statements and identify whether additional statements are 
necessary to deal with emerging issues. The reasons for any departure from the 
position statements due to the specific characteristics of a complaint should be 
clearly explained to all parties. TIO should assess the awareness and effectiveness 
of its position statements through its regular consumer awareness surveys and also 
utilise promotional activities to increase awareness among all interested parties. 

Recommendation 10: TIO should continue to regularly audit its internal policies 
and procedures and their application to ensure that staff are in compliance. It is 
particularly important that procedures are adhered to at the initial point of contact 
between complainants and the TIO. Such audits should also have regard to 
efficiency, in addition to compliance with established procedures and policies. This 
will enable specific problems to be identified and for appropriate remedial action to 
be taken.  

Recommendation 11: TIO should proceed with recent moves to grant complainants 
and members the same period of time to consider and respond to findings, 
proposals, decisions and determinations. 
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Chapter 7  

Accountability 

7.1 Introduction 

This chapter assess the accountability of the TIO Scheme by considering: 

• reports to the public and stakeholders on aspects of TIO’s operations; 

• frequency of reporting of the TIO’s performance; 

• the content of the TIO’s annual report and other sources; and 

• reporting of systemic issues. 

7.2 TIO reporting on performance 

An accountable dispute resolution scheme has regular and adequate reporting 
systems, provides for an independent assessment of the scheme’s performance and 
highlights areas for improvement. 

The TIO’s annual report and other sources should be sufficiently detailed and 
informative. These should be easily understood and be useful for their target 
audience, including members, consumers, regulators and the general public.  

Clause 7.1 of the TIO Constitution confers a responsibility on the TIO to: 

• make ad hoc confidential reports to members and the Council at the TIO’s 
discretion; and 

• make general observations about the operation of the TIO Scheme in any 
public forum at the TIO’s discretion. 

• prepare the annual report of the TIO; and 

• keep adequate data on complaints or requests for information, both for 
reporting purposes and to identify the sources of practices giving rise to similar 
complaints. 

Clause 5A.5 of the TIO Constitution states that where a resolution is not agreed or a 
member fails to implement a resolution, the TIO may refer the matter to ACMA, 
the ACCC or such other statutory authority or industry body as the TIO considers 
appropriate. 

The TIO’s Annual Report for 2005-06 includes information on the Scheme’s 
methodology for handling complaints, complaints statistics, complaint handling 
performance and outcomes, the outcome of reviews that had been requested by 
dissatisfied consumers and its administrative and promotional activities. 

Examples of TIO’s public reporting include the quarterly publication of TIO Talks 
(which includes complaints statistics, case studies and a statement by the 
Ombudsman on a current issue) and the Annual Report.  
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The TIO also prepares quarterly Member Statistic Reports, the quarterly Members’ 
Bulletin, M-News, and ad hoc reports to individual members in line with Clause 
7.2(b) of the TIO Constitution, i.e. where the policies and practices of a member 
have contributed to a complaint, have been identified as a source of a number of 
similar complaints, have impeded the investigation of a particular complaint or 
warrant referral to ACCC or ACMA. 

The TIO also reports regularly to the ACCC, ACMA and ACIF, with reports to the 
latter two entities including statistics on the number of breaches of industry codes. 

Stakeholder views 

Most submissions from members were largely satisfied with the degree of reporting 
provided by the TIO. Optus acknowledges that: 

… the TIO generates and holds the most thorough and comprehensive set of consumer 
complaint statistics for the telecommunications industry. These are used by various regulatory 
agencies to inform their actions as well as providing a valuable perspective on individual TIO 
Member performance. Optus makes significant use of this information. 

ACMA also finds information provided by the TIO to be highly responsive, and 
valuable. 

Some members, however, indicated that some context and commentary about the 
telecommunications industry, would be more informative and meaningful to the 
audience. ACIF submits that: 

We agree that it is vital to provide the industry with complaint statistics, however, this must 
also be accompanied by a range of support material and meaningful analysis to assist the 
industry ultimately improve its level of service to consumers. 

By this we mean the inclusion of key Australian telecommunications indicators such as: 
Number of subscribers (e.g. Internet customers); Number of mobile services (pre and post 
paid); Number of fixed lines; 

The inclusion of this information would be relatively simple and straightforward as ACMA now 
publicly produces annual figures based on these types of indicators.  

Some members submitted that the TIO should mention the achievements of the 
industry. Telstra submits that: 

Overall, Telstra maintains that the TIO and industry have been effective in dealing with a 
majority of complaints and this achievement could be highlighted in public statements by the 
TIO. 

Some members believed that the TIO should provide context to the complaint 
statistics it presents, particularly as complaint statistics are presented for each TIO 
member. Optus submits: 

… we consider that there is enhanced scope for the TIO, when discussing trends and complaint 
volumes, to make a clearer distinction between the statistics in a global sense (including level 
1) and by distinguishing between Level 1 and Levels 2, 3 and 4. Without such differentiation it 
is possible that trends could be distorted and the seriousness of a Member’s complaint profile 
over or under represented. That is to say there is a very significant difference in the 
implications of growth in Level 2, 3 and 4 cases versus a growth in Level 1s. 
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We note that the TIO’s 2005-06 Annual Report does contains detailed complaint 
statistics, both at a high and disaggregated level, including breakdowns of 
complaints on the basis of service, complainant type, method of complaint, location 
and source of referral, and the outcome of complaints. The published TIO statistics 
contain some element of judgment on the TIO’s part as members and complainants 
will have their own, and often differing, views on a specific outcome. 

We are of the view that the information presented to the public such as the TIO 
2005-06 Annual Report is sufficiently disaggregated, detailed and informative to 
meet the requirements of a broad audience. In this regard, we agree with the 
Consumer Submission, which states that the complaint statistics are particularly 
useful for consumer groups: 

The complaint statistics published by the TIO are of critical importance to consumer groups, 
because they are a way to assess trends and identify new issues on which advocacy work needs 
to be undertaken.  

The Consumer Submission stated that TIO sources of information were useful but 
not always easily accessible by consumers: 

Consumer stakeholders found the TIO Annual Report a useful resource, and relatively easy to 
locate on the website…. 

TIO Talks is widely considered a useful publication, but circulation does not seem particularly 
widespread. Ensuring consumer and community groups get a copy of TIO Talks each quarter 
will ensure the TIO’s profile and contact details are regularly distributed.  

Bordernet submitted that stakeholders should be better alerted to the release of the 
TIO annual reports: 

The TIO should announce the release of its Annual Report through the media and other 
avenues not just posting it on their website. 

The Consumer Submission and other submissions also commented that they would 
like more frequent reporting, and information on the TIO. For instance, the 
Consumer Submission endorsed the TIO’s self-auditing but stated that this was not 
well known to consumers: 

It is very difficult to gauge what proportion of self-auditing undertaken by the TIO is ever 
actually published, and this is of concern. There is an expectation by consumer groups that it 
should be possible to find out about any self-auditing activities, at least via the website.   

ACG consider that it would be worthwhile for consumers, and other interested 
stakeholders to be aware of and have easy access to all TIO publicly available 
information. This ensures stakeholders are informed about the activities and 
performance of the TIO on a regular basis. This enhances the accountability of the 
Scheme, and therefore, stakeholders’ confidence. This is a more general point 
regarding awareness and accessibility, which was considered in more detail in 
Chapter 3. 

An initiative that would enhance the information channel to stakeholders is to 
develop a voluntary email notification service that sends alerts to stakeholders that 
have registered their interest to receive a notification about changes to policies and 
procedures, new developments, statistics, and upcoming events. This option would 
ensure that only interested stakeholders would receive this information. Email 
notification of new information is an initiative used by several agencies such as the 
ACCC, the Australian Energy Regulator and the Australian Energy Market 
Commission. 
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A number of submissions indicated that the statistics provided by the TIO should be 
disaggregated further or modified in a different way. ACG considers that it would 
be difficult and resource-intensive for the TIO to provide statistics in a manner to 
suit the requirements of all stakeholders, as TIO’s statistics are likely to be used for 
different purposes. Stakeholders could contact the TIO to request for information to 
be provided in a particular format, possibly on a fee-for-service basis where it is 
significantly different from that information which is currently provided free of 
charge. 

The Consumer Submission and SETEL note that there is little information about the 
TIO’s precise role with respect to government agencies. The Consumer Submission 
states that: 

For consumer groups, it is absolutely critical that there be a formal mechanism for the TIO to 
report to ACMA and the ACCC on systemic complaints issues, or other reasons as necessary. 
The TIO can provide data to ACMA that demonstrates the actual need for the regulator to take 
enforcement action, which it may otherwise be reticent to undertake. CTN understands there is 
a new system of informal meetings between the TIO and ACMA that has been recently 
established. This needs to be a formal meeting with a commitment to use the information 
provided to ACMA is provided with, for enforcement purposes.  

Notwithstanding these concerns, the TIO, ACCC and ACMA do in fact come 
together on a regular basis to discuss emerging telecommunication issues, systemic 
matters and referral of matters to the appropriate agency. This discussion forum is 
known as the Regulatory Roundtable was incepted this year, and replaces the 
Consumer Protection Agencies Liaison Meetings (CPALM). One matter discussed 
at the Regulatory Roundtable is a new complaint referral arrangements agreed 
between the TIO and ACCC to ensure that complainants have their matters 
managed by the most appropriate agency. The ACCC submits that: 

The TIO has also undertaken to continue to refer complainants to the ACCC where it considers 
that the complaint relates to a matter within the jurisdiction of the ACCC; or the remedy sought 
by the complainant is one which the ACCC is better placed to deliver.  The TIO may also refer 
matters to the ACCC where a systemic investigation has revealed issues of potential interest to 
the ACCC.  The ACCC and TIO have also agreed to consult with each other prior to 
proceeding with investigations to ascertain whether the other agency is already investigating 
the same or a similar issue.        

Discussions with the ACCC indicate that the Regulatory Roundtable is a more 
formal process than CPALM. ACG considers that it would be worthwhile 
promoting the awareness of the Roundtable. This would enhance stakeholder 
confidence in overall effectiveness of consumer protection arrangements in the 
telecommunications industry. 

Conclusions 

The Annual Report and TIO Talks are the primary mechanisms through which 
stakeholders are able to assess the level and type of complaints and therefore, 
analyse the accountability of the TIO Scheme. In particular, the Annual Report 
includes a large volume of complaint statistics and a description of the TIO’s 
activities throughout the previous year, including internal audits, reporting and 
promotional activities. Stakeholders generally agree that this is a useful document 
that meets their requirements. 
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While we agree with this view, there may be scope to expand the type of 
information that is included in the Annual Report. For example, the TIO has 
developed internal key performance indicators for some of its activities that could 
easily be published. Publication of actual performance against appropriate 
benchmarks — not necessarily those used for internal purposes — which would 
enhance the TIO’s accountability, provide further basis for assessment, identify 
problem areas and potentially indicate a need for additional funding, if it 
demonstrated that the TIO consistently failed to satisfy its own targets.  

We note that following an ACG review of its effectiveness, the Insurance 
Ombudsman Scheme is developing benchmarks for its own dispute resolution 
timeframes. The proposed timeframes will be set with a 10 per cent tolerance level, 
to take into account difficult and complex cases, and the benchmarks and 
timeframes will be published. Similar to TIO, EWOV publishes the average number 
of days to close complaints by each regulated entity and for the industry, the age of 
the complaints by categories (Levels 1 to 3), average time spent on closed cases by 
Levels (in minutes), and progress of electricity complaints.  

Care needs to be taken when specifying key performance indicators to ensure they 
are appropriate, realistic and that the information available to the Scheme is 
sufficiently rigorous and accurate to allow for a meaningful assessment. Without 
these conditions, the inclusion of indicators in external documents would present a 
misleading account of the TIO’s actual performance. 

7.3 Recommendations 

This chapter has considered the accountability of the TIO Scheme. Specific 
recommendations in relation to this Benchmark are as follows: 

Recommendation 12: TIO should undertake research to identify any specific and 
additional information that might be of value to stakeholders, including consumers. 

Recommendation 13: TIO should introduce an email notification service whereby 
interested parties can register to receive specific information. 

Recommendation 14: TIO should consider the development and publication of more 
detailed key performance indicators to provide for external assessment of its 
performance and efficiency. 
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Chapter 8  

Efficiency 

8.1 Introduction 

This chapter assesses the efficiency of the TIO Scheme by considering: 

• the tracking of the progress of complaints; 

• performance of the TIO against performance targets ; and 

• internal reviews of its own performance. 

8.2 Assessment against efficiency Benchmark 

Table 8.1 sets out the TIO’s average resolution times for Level 2, 3 and 4 
complaints. 

Table 8.1 

TIO COMPLAINT RESOLUTION TIMES (AVERAGE IN DAYS) 

Year Level 2 Level 3 Level 4 

2002-03 63 80 104 

2003-04 61 84 146 

2004-05 65 88 110 

2005-06 79 108 164 

Source: Telecommunications Industry Ombudsman 2006, Telecommunications Industry Ombudsman 
Annual Report 2006, p. 18. 

We are aware that the TIO developed key performance indicators for the resolution 
of Level 2, 3 and 4 complaints of 48 days, 62 days and 90 days respectively (the 
latter referring to the time taken to resolve a complaint following escalation to 
Level 4). These indicators are publicly available on the TIO website and the TIO 
Policies and Procedures document. 

However, the indicators for Level 2 and 3 complaints were never considered or 
approved by Council and the TIO has indicated that it does not assess its 
performance against the indicators. The TIO notes in its Annual Report that: 

… because of the complex and unpredictable nature of complaints, whereby multiple and 
prolonged contact with members and complainants may be required and because of the likely 
impact of impact of the new Level 2 procedures there are no benchmarks for the time to resolve 
these complaints. Council will review this position in January 2008. 

The TIO also has internal performance benchmarks that include timeframes for 
handling and responding to initial calls, emails and letters, and for assessing 
member responses and providing advice to complainants. For example, the TIO has 
a key performance indicator of 80 per cent of calls answered within 60 seconds and 
aims to complete reviews within 30 days. This information is used for internal 
purposes and not publicly available.  
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The TIO also undertakes regular internal reviews of its own performance. Examples 
include: 

• preparation of a Call Answering Performance and Service Level Efficiency 
Report by the Enquiry Manager on a weekly and quarterly basis; 

• preparation of an Investigations Report — which includes performance against 
internal key performance indicators — by the Investigations Manager on a 
quarterly basis; and 

• financial reports — including Statements of Financial Performance, Statements 
of Financial Position, Revenue and Funding Statements — that are prepared on 
a monthly basis for distribution to the Board’s Finance and Audit Working 
Party. 

Stakeholder views 

There are clear guidelines for TIO staff relating to notifying members and 
consumers of the progress of a matter. Submissions did not reveal any industry or 
consumer concerns with the tracking of complaints.  

Industry and consumer groups expressed strong views about the lengthy TIO 
resolution times. The Consumer Submission recommends that TIO resources should 
be directed toward faster processing of administrative aspects of its complaint 
handling processes: 

The efficiency and timeliness of the complaint resolution process needs to be given higher 
priority if consumers are to have faith in the process that aims to fairly mediate disputes 
between customers and their service providers. A process that takes several months is 
unacceptable and is not meeting the stated aims of the scheme.  

The Consumer Submission notes that while a timely resolution is important, the 
timeframe should not compromise the outcomes in any way. 

Optus submits that while it is fully appreciates that the TIO’s resolution time would 
be greater than a member’s, it does appear that complaints remain with the TIO for 
lengthy periods.  

Bordernet notes that: 

... members are given very strict timeframes and responsiveness directions that the TIO do not 
meet any themselves. Cases are allowed to continue to months, or allowing “serial” and 
non-genuine complainants to relodge invalid complaint over and over.  

Submissions from member and consumers also indicated that there are significant 
delays in the TIO’s processing of reviews. The Consumer Submission states that: 

Complainants are advised they have a right to review when they receive the final complaint 
resolution letter from the TIO. It advises the customer that if they would like a review to 
re-contact the TIO for escalation to a Senior Investigations Officer. It then takes approximately 
8 to 12 weeks for this process to commence. Whilst the right to review is an excellent practice 
(and highly appropriate), the length of time this takes is an enormous disincentive to the 
interested party. 

Members like Optus also expressed concerns over the delays in reviewing a case, 
although it notes that the TIO have openly communicated resourcing problems as to 
reason for delays in reviews and have offered an ‘escalation’ path to fast-track any 
individual matters: 
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However Optus remains concerned as it is not uncommon for a complaint to sit in review for 
greater than 6 months during which time Optus is unable to collect any owed money which in 
the majority of cases involves legitimate debt as the TIO are accepting of the original offer or 
position taken by Optus. From Optus’ experience there have been few instances of a review 
causing a change in position or offered outcome. 

Some members also expressed dissatisfaction with the length of time the TIO takes 
to close complaints. For example, one member submits that: 

Providers halt the collection process for this period and so incur an additional cost to the 
business while a debt remains unpaid.  For example, [the member] recently had a complaint 
where the TIO took two months to request additional information.  This resulted in a 
considerable delay before collection activity could begin.  

However, the overwhelming dissatisfaction with the TIO’s resolution times 
expressed in submissions was not borne out in the surveys. As illustrated in Figure 
6.2, 92 per cent of complainants indicated that they were satisfied with the time 
taken to resolve the complaint in 2005 — a significant increase from 77 per cent in 
2003. The Members Survey also demonstrates that the majority of members 74 per 
cent) believed that timelines in the TIO complaint handling process are reasonable 
(see Figure 8.1) 

Figure 8.1  

MEMBERS’ ATTITUDES TOWARDS TIMELINES IN THE COMPLAINT HANDLING 
PROCESS 

 
Source: Telecommunications Industry Ombudsman 2005, Telecommunication Industry Ombudsman 
Member Survey 2005, December. 

The new Level 2 procedures have the potential to reduce resolution times. ACG 
suggests that the TIO investigate the reasons for the increased resolution times, 
particularly for 2005-06, and identify opportunities to improve on these timeframes. 
The TIO currently employs a number of mechanisms for regularly assessing its 
performance so we would expect that problematic areas should be relatively easy to 
identify. For example, its regular Investigations Reports consider issues of staff 
recruitment and training, the total number of complaints received and the time taken 
to close complaints. We are aware, for example, that the TIO has had some 
difficulty recruiting key staff members, which suggests that resourcing could be a 
factor. 
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The TIO should also examine ways to minimise delays in the assessment of reviews 
and closure of cases. For example, delays in assessment of cases might be due to 
delays in the receipt of information from parties to a dispute, or a lack of resources 
within the TIO. The results of this investigation and recommended strategies 
forward should be communicated to stakeholders so they are assured of the 
responsiveness of the TIO to stakeholder concerns. 

Some submissions expressed approval that the TIO completed an audit of Level 
Two and Three investigations in June 2005. As noted in Chapter 6, the Consumer 
Submission stated that consumer groups should be made aware of reviews of the 
TIO’s performance. Telstra also submits that: 

… these reviews may need to include efficiency elements so there is an appropriate balance 
between desired quality and the cost of that outcome. 

The TIO should consider measuring and reporting publicly on cost efficiency such 
as complaint per full time staff equivalent and expenditure per type of complaint, as 
this provides a better understanding of where the inefficiencies might lie.27  

Conclusions 

It would seem that while complaints are resolved, there is a question of timeliness. 
Numerous stakeholders have identified this as a particular concern and the TIO’s 
own statistics bear this out. 

The most recent Annual Report suggested that the resolution times were 
increasingly prolonged by the ‘failure of some members to respond to the TIO in a 
timely manner, or at all’, while the 2004-05 Annual Report referred to an 
‘unprecedented increase’ in complaints during that year . We note that the TIO’s 
performance has deteriorated, most notably from 2004-05 to 2005-06.. 

Poor performance in terms of timelines, not only in relation to the resolution of 
individual complaints but more generally can undermine the integrity of and 
confidence in the TIO and contribute to problems such as complaint fatigue. 

We expect that the revised Level 2 procedures, a specific objective of which is to 
facilitate the resolution of more complex complaints, will improve the TIO’s 
performance in this area. Despite this, average resolution times are a concern and 
need to be actively monitored. 

There is an obvious trade-off between the level of resourcing available to the TIO to 
resolve complaints in a timely manner and the fees imposed on members. We 
would expect that any steps to increase the level of available funds in order to 
reduce resolution times would be resisted by members, from a cost perspective. 
However, the time taken to resolve a complaint is a major factor in assessing the 
overall effectiveness of an ombudsman scheme from both the consumer and 
member perspective. We also note the TIO’s Mission, to provide ‘free, 
independent, just, informal and speedy resolution of complaints about 
telecommunications services’ (emphasis added). 

                                                        
27

  We are aware that the TIO collects and analyses this information internally. 
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We note that the Council intends to review the TIO’s position with respect to 
performance indicators in January 2008. In the meantime, the Council should 
actively monitor the TIO’s average resolution times to determine whether the 
Scheme is fulfilling its Mission, having regard to the impact of the revised Level 2 
procedures.  

Furthermore, the Board — whose role includes traditional governance functions 
and responsibilities, and the determination of funding adequacy and global budget 
funding limits — should identify whether the TIO’s funding is sufficient to allow it 
to resolve complaints in a timely manner or to identify why such problems have 
persisted. As mentioned, the TIO has had some difficulty in recruiting staff 
members, particularly those with legal expertise, which implies a lack of 
resourcing. 

Finally, while not strictly related to the efficiency Benchmark, it appears anomalous 
that the same fee is charged for Enquiries and for Level 1 complaints. Any review 
of funding arrangements should also consider whether the various prescribed fees 
accurately reflect the TIO’s resource requirements for enquiries and for each 
complaint level. 

8.3 Recommendations 

This chapter has considered the efficiency of the TIO Scheme. Specific 
recommendations in relation to this Benchmark are as follows: 

Recommendation 15: The TIO Council should actively monitor the average 
resolution times for complaints to determine whether the Scheme is fulfilling its 
Mission to provide ‘free, independent, just, informal and speedy resolution of 
complaints about telecommunications services’. 

Recommendation 16: The TIO Board should consider the adequacy of TIO funding, 
given the average resolution times for complaints. Any review of funding 
arrangements should also consider whether the various prescribed fees accurately 
reflect the TIO’s resource requirements for enquiries and for each complaint level. 
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Chapter 9  

Effectiveness 

9.1 Introduction 

This chapter assesses the effectiveness of the TIO Scheme by considering: 

• the scope of the Scheme and the powers of decision-makers; 

• the processes for review and refining the scope of the TIO’s jurisdiction and 
range of remedies. 

9.2 Scope of the scheme and the powers of decision-makers 

Effectiveness measures a scheme’s capacity to achieve its objectives and the 
expectations of stakeholders. It relies on the scheme having sufficient scope in 
terms of considering complaints and remedies.  

The key issue to consider is whether the scope of the TIO Scheme adequately 
covers the majority of customer complaints that might arise. The issues that the TIO 
may and may not consider are specified in its Constitution and we note that the TIO 
recently amended its Constitution to deal with systemic issues.  

Clause 5A of the Constitution defines the process to identify whether a matter is 
systemic in nature, and if the matter is systemic how it will be dealt with. Where a 
resolution is not agreed or a member fails to implement a resolution agreed, the TIO 
may refer the matter to ACMA, the ACCC or such other statutory authority or 
industry body as the TIO considers appropriate. 

A particular challenge for the TIO is the issue of convergence and the increasingly 
complex and integrated mechanisms for providing services to consumers. A 
particular example is the provision of internet and email services via cable TV 
networks, for example, which are at present, beyond the scope of the Scheme.  

Stakeholder views 

With the exception of some ISP members and consumer advocates, there is 
widespread support for the current jurisdiction of the TIO as set out in the 
Constitution. ACMA submits that: 

Currently the scope of the Scheme would appear to capture the majority of customer 
complaints about telecommunications services that are not regulated through other 
mechanisms. 

A number of ISPs advocated for the extension of the TIO’s jurisdiction to deal with 
disputes between members and objected to the TIO’s policy to ‘bill the biller’.28 
Many ISPs, particularly smaller ones, have contractual arrangements with larger 
service providers and a number of submissions have suggested that there are few 
options for resolving disputes with them, aside from legal action. Reflecting the 
favour of several other ISP comments, one particular ISP states that: 

                                                        
28

  Under this approach, a complaint is logged against the company who is actually billing the complainant at the 
time of the matter that led to a complaint, rather than any other party or service provider. 
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I believe that allowing the TIO jurisdiction on complaints between members will substantially 
help the industry as a whole, and in particular the relatively smaller members who currently 
have very few options available to them for obtaining external assistance in matters of dispute 
with suppliers - who may often be orders of magnitude larger. 

These views among smaller ISPs were also raised during the previous review of the 
TIO Scheme. Since 1998, the TIO has had the discretion to pursue the supplier of a 
service where it has no direct relationship with the customer. 

In general — and as discussed in the previous review — there is considerable 
opposition among ISPs, particularly smaller businesses, to their inclusion in the 
Scheme. It appears that many continue to hold the view that the TIO Scheme 
provides a service that is better suited to larger members and to consumers, and 
they identified specific problems in relation to the perceived fairness of the Scheme 
and the capability of the TIO to facilitate appropriate outcomes. 

Some submissions recommended that the TIO’s jurisdiction should be extended to 
telecommunications disputes relating to content. Virgin Mobile submitted that: 

With the growth of mobile content services, VMA believes it would be appropriate to consider 
whether the TIO Scheme should be extended to also cover mobile content providers’ activities.  
Currently, many aspects of content providers’ services are essentially regulated through 
contracts with CSPs.  VMA believes that consumer protection would be promoted by direct 
TIO jurisdiction in handling content provider’s activities. 

The Consumer Submission notes that there is general support among consumer 
groups for a ‘one-stop-shop’ for complaints about telecommunications services, 
particularly for content-related complaints: 

Many who had a view on the issue of content-related complaints felt that the division of 
regulatory responsibility on content issues is ridiculous. Ensuring all responsibility for a single 
issue lies with one ADR will go a long way toward ensuring complaints are easy to make when 
necessary and complaint statistics can be captured and adequately reflect the areas that need to 
be fixed. 

The Consumer Submission also recommends that the TIO should clarify the scope 
of its jurisdiction to assess whether it can deal with pay TV services, Voice over the 
Internet Protocol (VoIP), disability equipment, payphones, telemarketing and 
content complaints.  

We are aware that prior to the previous review, the Council had considered – on a 
number of occasions — the possible extension of the TIO Scheme to include 
disputes between members and had concluded that this would jeopardise the 
primary focus on investigating and resolving complaints.  

The Telephone Information Services Standards Council also expressed concern 
about the ability for the TIO to exercise its powers in the area of mobile premium 
services, particularly as it has no authority to conduct proactive monitoring: 

TISSC is concerned that the limitations of the authority of the TIO in relation to remedies and 
sanctions will hinder the effectiveness of the TIO as an escalated complaints handling body for 
complaints about mobile premium services. 
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We agree with the view that an extension of the TIO’s jurisdiction would inhibit the 
TIO’s capability to deal effectively with its primary role of investigating and 
resolving consumer complaints. More importantly, moreover, other mechanisms are 
available for the resolution of disputes between members, including seeking legal 
remedies and action by regulators such as the ACCC or ACMA. It does not follow 
that the perceived inadequacy of other elements of the telecommunications 
regulatory framework provides a rationale for extending the scope of the TIO’s 
jurisdiction beyond the resolution of disputes between members and consumers. 
The TIO can and does assist other regulators in their roles through the provision of 
information and data, such as breaches of industry codes. 

ACG consider that an effective referral process between telecommunications 
agencies, namely, the TIO, ACCC and ACMA would assist consumer and members 
to understand the appropriate body to approach for particular enquiries and 
disputes. ACG understands that the TIO and ACCC are currently working together 
to clarify the scope of complaints relating to the Internet service and mobile phones. 
ACCC submits that: 

… the increased use and promotion of internet service and mobile phones has led to both a rise 
in the volume, and change in type, of complaints and inquiries received by both the ACCC and 
the TIO about telecommunications providers.   

Given their differing jurisdiction and powers, the ACCC and TIO continue to work together to 
ensure that complainants have their matters handled by the most appropriate agency.  The 
ACCC considers the initiatives arising from this enhanced collaboration will promote 
consumer confidence in the TIO as an effective alternative dispute resolution mechanism. 

With respect to the specific concerns of ISPs, the services they provide are clearly 
within the scope of the Scheme; it would not be appropriate for certain services to 
be excluded solely on the basis of the size of the business. Instead, specific 
concerns are best dealt with through reference to the Benchmarks being considered 
in this report. For example, it is important that TIO staff adhere to guidelines when 
considering complaints to which ISPs are party, as they would with any other 
complaint.  

More generally, while the total number of complaints that relate to ISPs is small, 
there is scope to reconsider the manner in which the TIO relates to them. The 
previous review recommended that the TIO attempt to engage the ISP membership 
in ‘effective dialogue’. We would reiterate this recommendation for this review and 
would suggest workshops or forums to overcome what appears to be a serious 
disconnect between the TIO and some of its members. It is important for all 
members — including ISPs — to recognise that the Scheme provides a service for 
both consumers and members, as it provides for the timely resolution of disputes in 
a relatively informal manner, rather than through legal or regulatory action. 

9.3 Complaint fatigue 

The Consumer Submission states that consumers may experience complaint fatigue, 
a situation where people simply give up pursing their complaint. This is relevant to 
the scope — and therefore, effectiveness of the Scheme — as the TIO is only able 
to investigate a complaint following the failure of a consumer to resolve the matter 
directly with their service provider. 
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Complainants often have to go through a difficult process with their 
telecommunications service provider before they actually access the TIO. This can 
be time consuming and create a disincentive for the consumer to progress their 
complaint. The Consumer Submission states that the TIO complaint process does 
not empower consumers, as they often feel that complaining is pointless. ACG note 
that the feeling of disempowerment is likely to be even greater for non-English 
proficient consumers, and those with special needs. CCLC also note CALD 
community consumers have told them that: 

… it is very daunting to have to approach the service provider and then to the TIO because the 
process is too formalised. 

The Consumer Submission also suggests that people may give up before their 
dispute is resolved by the TIO, or not bother returning to their service provider as 
directed by the TIO as part of the process of formalising a complaint. Another 
aspect of complaint fatigue is not instigating a complaint with the TIO in the first 
place, despite having grounds to do so. A submission from a home business 
operator explained their own view and experience of complaint fatigue: 

Speaking from personal experience this latter requirement of the TIO scheme [to gather a large 
portion of relevant evidence, and to even confront the offending telecommunications company 
to initiate the TIO complaint process] is “off putting”. It has the potential to create a 
confrontational situation with the telecommunications company concerned such as […] who 
can be intimidating and have a “take it or leave it attitude”. A small or home business operator 
may forsake pursing a complaint because of this requirement. 

The issue of complaint fatigue was also raised by SETEL, who stated that many 
small businesses did not full utilise the TIO Scheme and that the costs of ongoing 
involvement, which increased in line with the time taken to resolve a complaint, 
often outweighed the expected outcome. 

The TMI/SOCAP Complaint Culture Survey 2005 National Report analysed 
complaint fatigue from a more general perspective and found that people were 
reluctant to formally raise a complaint for a number of reasons, including: 

• the process was deemed to be too much trouble; 

• they had insufficient time to devote to the matter; and  

• a lack of faith in a formal process providing an effective way of resolving their 
problem.  

While the survey did not focus specifically on the telecommunications industry, it 
nevertheless provides an insight into what consumers want and expect when 
making a complaint. When combined with low awareness of the TIO’s existence, 
this suggests some consumers face barriers in gaining a fair and reasonable outcome 
to their dispute. 
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An element of complaint fatigue among some consumers is difficult to avoid due to 
the stage at which the complainant comes into contact with the TIO, i.e. following a 
failure to resolve with the service provider. It must be recognised that a 
fundamental element of the TIO Scheme is that it has jurisdiction to facilitate a 
resolution if a consumer and service provider are unable to do so, having initially 
had the opportunity. Not only is this is an appropriate role for any ombudsman 
scheme but the TIO is not sufficiently resourced to consider disputes in the first 
instance. Furthermore, the TIO should not be viewed as a consumer or member 
advocate but rather, an independent agent that objectively considers the facts of 
each dispute. 

The important question is whether this acts as a deterrent to consumers in the first 
place and whether would-be complainants disengage from the process rather than 
go back to their service provider.  

The incidence of complaint fatigue is unknown, particularly in relation to 
telecommunications services. ACG agrees with the Consumer Submission’s 
suggestion that there would be merit in gaining a better understanding of the 
proportion of complaints being resolved by the referral process, and what 
proportion of complainants dropout of the process, and the reasons for these 
dropouts. For instance, if the reasons for dropout relate to the TIO’s internal 
processes, this provides an opportunity for the TIO to develop strategies that 
improve the perception that the TIO’s dispute resolution service is easy to access 
and use. 

Reducing complaint fatigue involves making the process of making a complaint as 
convenient and easy for the consumer as possible. This means giving consumers the 
ability to easily access information, providing information that is clear, and giving 
indicative outcomes such as setting out realistic expected timeframes where 
possible, and providing an indication of possible remedies, such as those available 
in TIO position statements.  

At the same time, there is an onus on TIO staff to create a favourable impression at 
the initial point of contact. This means that staff should be courteous, professional, 
understanding and knowledgeable and that there should not be undue delays, such 
as excessive phone queues, in contacting the TIO.  

We are aware that TIO staff receive training prior to accepting calls from 
complainants and that it provides additional material — such as question and 
answer documents — to assist them to handle enquiries. Few problems were 
expressed in submissions about this area of the TIO’s operations so it appears that it 
performs well. 

9.4 Systemic and behavioural issues 

As emerging issues arise, ACG expects that relevant telecommunication agencies 
will collaborate on potential consumer protection issues and the appropriate agency 
for these issues to be dealt with.  

The Consumer Submission stated that the TIO’s recent amendment to the 
Constitution to deal with systemic issues was a positive move: 

Consumer groups are pleased that a dedicated systemic complaints staff position now exists. 
This is a step toward identifying problems, even if the industry lags behind in addressing them. 
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A related issue was the suggestion by consumer advocates in CTN’s consultation 
that the TIO’s role could be extended to take a role in improving member’s internal 
dispute resolution processes.  

As discussed in Chapter 4, the M-Communications team meets with some members 
to assist them to handle complaints effectively. It may also be worthwhile 
considering complaint-handling workshops, similar to those run by the Financial 
Industry Complaints Service for their members, as noted in the Consumer 
Submission. ACG considers that the TIO has a role, in conjunction with other 
telecommunications agencies, to help improve the conduct of members. The TIO’s 
work on systemic issues contributes to better work practices in the 
telecommunications industry, by addressing embedded problems with processes or 
practices of members. 

This matter is also a more fundamental issue in relation to the TIO’s role and 
whether it should exist simply to resolve disputes between consumers and members 
or whether it should be active in identifying and rectifying problematic behaviour 
and practices that generate disputes in the first place. 

While the TIO’s primary responsibility is to resolve disputes, it is also well placed 
to assist with measures that will ultimately reduce the overall number of 
complaints. We are of the view that a focus on systemic behaviour is an entirely 
appropriate role for an ombudsman scheme to perform due to its regular interaction 
with consumers and members and its level of access to information and note that 
the Insurance Ombudsman Service has a similar responsibility to identify, refer and 
report on systemic issues. 

It is also consistent with TIO’s role within the broader regulatory framework and 
should produce superior outcomes for consumers and members as the incidence of 
complaints should fall.  

At present, the TIO reports to ACMA on the incidence of code breaches. 
Furthermore, it amended its Constitution in May 2006 to have explicit regard to 
systemic issues. 

Other ombudsman schemes also recognise the role that a dispute resolution body 
can play in addressing systemic issues. The Banking and Financial Services 
Ombudsman (BFSO) identifies and resolves systemic issues, and publicly reports 
on these issues in its annual report. BFSO is also obliged, under their terms of 
reference and as an ASIC approved alternative dispute resolution scheme, to report 
systemic issues to ASIC on a quarterly basis.29 

9.5 12 month limitation 

Consumer groups submit that the TIO’s requirement of considering only complaints 
arising from events, which became known to the complaint less than 12 months 
prior to the complaint being lodged, should be extended. The Consumer Submission 
and CCLV note that other EDR schemes have a 6-year timeframe. CCLV note that: 

                                                        
29

  The reports do not identify the member, but include details of the nature of the problem and the manner in 
which it was resolved. A member is only identified if it does not rectify the matter to the Ombudsman's 
satisfaction. 
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… six years is the standard limitation period for most of these bodies, including Banking and 
Financial Services Ombudsman, the Credit Union Dispute Resolution Centre, the Financial 
Cooperative Dispute Resolution Scheme, the Credit Ombudsman Scheme and the Financial 
Industry Complains Services.  Where the limitation period is shorter (for instance at the NSW 
Energy and Water Ombudsman) that period is not an absolute bar to a complaint and a broad 
discretion is retained to investigate complaints arising from earlier events (from any point in 
time).   

ACG considers that a 12-month limitation of awareness of the matter prior to 
lodgement is fair and reasonable and that this is sufficient time for the complainant 
to lodge the complaint with the TIO. ACG understands that the TIO has discretion 
in extending this limitation — up to a two-year maximum — depending on the 
circumstances of the matter and we have not been provided with an example of a 
legitimate complaint that was deemed outside the scope of the Scheme on the 
grounds of timing. This discretion also exists for other ombudsman schemes like 
EWOV, which have the same 12-month limitation for consumers to lodge a 
complaint. 

At a more basic level, there is a practical matter of the number of complaints that 
the Scheme is able to handle and the need to specific an appropriate, albeit 
somewhat arbitrary limit. Furthermore, the specific details of a complaint are likely 
to become less certain as a greater period of time elapses, particular in relation to 
telecommunications services and in the context of the TIO, whose total complaints 
far exceed those of other ombudsman schemes.  

For these reasons, we conclude that the scope of the Scheme in this area is 
appropriate and there is sufficient flexibility for all genuine complaints to be 
considered. 

9.6 Definition of small business 

Telstra and Optus submit that further qualification needs to be provided as to the 
definition of a small business. Optus considers that the TIO brings into 
consideration unquantified statements around the company’s annual turnover, any 
amount in dispute and the issue in dispute: 

As the unquantified elements are so generic there is substantial opportunity to bring a 
complaint into jurisdiction through one or more qualifiers … 

At times there can be considerable legitimate debt owed by a small business customer which 
can be put at extreme jeopardy, in regard to successful collections, due to the complaint being 
considered by the TIO and therefore subject to a substantial resolution timeframe. 

We believe that further qualification needs to be provided as to the definition of a small 
business although this segment of market should in no way be restricted from accessing the 
TIO. 

Small business advocates also considered that the TIO’s definition of small 
business required further clarification. A home business operator also submitted 
that: 

Given the rapid escalation of telecommunications costs due to the uptake of a wider range of 
ICT such as mobile phones and the Internet, that are now essential to the operation of a small 
business, it is no longer appropriate that the TIO take into consideration an expenditure level of 
only $20,000. 

It would not be difficult, in fact many small businesses do exceed this amount. 
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The TIO generally regards a business as small if it employs less than 20 people. 
However, the TIO may also exercise its discretion to investigate complaints by 
businesses that have more than 20 employees. When deciding whether a business is 
small, the TIO also takes into account the following factors: 

• whether the company's average annual expenditure on carriage/content 
services with the supplier is $20 000 or less (excluding any significant capital 
outlay);30 

• the company's annual turnover; 

• any amount in dispute; and 

• the issue in dispute, e.g. is it about complex technologies not generally 
purchased by residential/small business users? 

While this provides some guidance to small businesses considering whether to 
approach the TIO with their complaint, it is not clear as to the degree of discretion 
the TIO has, and when it would exercise this discretion in deciding whether the 
business is a small business as defined by the TIO. Under the current guidelines, the 
TIO is exposed to criticism over the discretion used in deciding whether a 
complaint is deemed to fall under its jurisdiction. Further qualification of the small 
business definition would enhance the transparency of the TIO process. While the 
TIO Policies and Procedures indicate that it will take account of the number of 
employees, the amount in dispute, the issue in dispute and whether the time taken to 
resolve the dispute will suit the complainant when exercising discretion, this does 
not appear adequate for many small businesses. 

There is also a broader issue of the range of definitions of small business that are 
applied in other areas (taxation, industrial relations, for example). It is likely that 
within this context, many small businesses are unaware of their potential recourse 
to the TIO. 

9.7 Processes to review and refine the scope of the TIO Scheme 

The scope of the Scheme should be reviewed regularly to ensure it remains aligned 
with the Scheme’s purpose. Processes for review and refinement of the scope of the 
TIO’s jurisdiction and remedies must be adequate. This is a particular challenge in 
the market for telecommunications services, where there is rapid technological 
change. A particular example, noted above, is the provision of internet and email 
services through different channels. At present, an organisation such as Foxtel is not 
required to join the TIO Scheme as it does not provide an eligible service, although 
it is possible that it will provide internet services at some future time.31  

The current mechanism for considering changes to the scope of the Scheme is via a 
change to the Constitution. The TIO Council prepares recommendations to the 
Board for amendments to the jurisdiction of the Scheme. Its formal duties include: 

                                                        
30

  The $20 000 amount is based on the ACIF Consumer Contract Code where ‘consumer’ is defined in clause 4.2 
as a person who acquires a telecommunications product for the primary purpose of personal or domestic use; 
or a business or non-profit organisation, which at the time it enters into a contract: (i) does not have a genuine 
and reasonable opportunity to negotiate the terms of the Contract; and (ii) has or will have an annual spend 
with the Supplier which is, or is estimated on reasonable grounds to be no greater than $20 000, 

31
  If Foxtel commenced the provision of an eligible service, it would be obliged to join the TIO Scheme. 
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• monitoring the TIO Constitution and recommend to the Board amendments to 
the TIO Constitution as the Council thinks fit; 

• receive and consider recommendations from the TIO for amendments to the 
TIO Constitution; and 

• make recommendations to the Board as to the appropriateness, scope and 
timing of a review of the TIO Scheme. 32 

During 2005-06, the Council endorsed 16 overarching principles to determine the 
TIO’s jurisdiction. These principles provide the basis for assessing proposals to 
amend the scope of the Scheme. They are outlined in Box 9.1. 

Box 9.1 

OVEREARCHING PRINCIPLES FOR ASSESSING PROPOSED AMENDMENTS TO TIO 
JURSIDICTION 

The principles are as follows: 
• The TIO Scheme is part of the [co-]regulatory regime in the communications industry 

but it is not in itself a regulator. 
• The TIO Scheme has been established to deal with complaints by residential and 

small business end-users of carriage services. 
• The TIO Scheme seeks to provide free, independent, just, informal and speedy 

resolution of complaints. 
• The TIO Scheme provides an alternative dispute resolution service for customers 

who have been unable to resolve their dispute with their provider. 
• The TIO Scheme is a consumer protection mechanism which should balance the 

reasonable expectations of consumers and the costs borne by members. 
• The TIO Scheme should be able to consider consumer complaints in a way that 

increases the efficiency and effectiveness of complaint handling in the 
telecommunications industry, reduces co-regulatory jurisdictional overlap, reduces 
consumer confusion and discourages forum shopping. 

• The TIO Scheme should provide an adequate measure of consumer protection for all 
consumers of services included in the TIO’s jurisdiction, irrespective of the 
technology that is used to deliver those services. 

• The TIO Scheme should develop in step with changes in the general 
telecommunications regulatory framework, while preserving the fundamental features 
of the Scheme. 

• Any change to the Constitution of the TIO Scheme requires the agreement of the TIO 
Council. The Ombudsman must consult the TIO Council in relation to the conferral of 
powers under any code pursuant to s.114 of the Telecommunications Act. 

• Any change to the jurisdiction must have regard to the capability, the cost, the 
benefits, the efficiency and the effectiveness of involving the TIO Scheme. 

• Any proposed jurisdictional changes are to be equitable and non-discriminatory. 
• Any change to jurisdiction must not expose the TIO Scheme to any significant legal 

liability. 
• The TIO Scheme does not have jurisdiction over the setting of tariffs and charges, 

telecommunications policy and commercial practices of members. 
• The TIO Scheme may not investigate complaints about the content of a content 

service. 
• The TIO Scheme may investigate complaints about the carriage of a content service. 
• Where matters raised with the TIO Scheme are judged to be outside its jurisdiction, 

the TIO Scheme should have the power to refer these to an appropriate authority. 

Source: Telecommunications Industry Ombudsman 2006, 2006 Annual Report, p.10–1. 

                                                        
32

  Clause 9.2 of the TIO Constitution. 
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The development of these principles is a positive step and they should guide the 
Board in its assessment of proposed amendments to the Constitution. Any proposal 
should only be rejected where it is clearly contrary to those principles or where it is 
contrary to their directorial duties and responsibilities. 

A recent example of a proposed change to the Scheme’s jurisdiction was the 
agreement by the Council for the TIO to be the designated escalated complaints 
handling body for the Mobile Premium Services Industry Scheme. This followed a 
determination by the then Australian Communications Authority, which prescribed 
rules for content and carriage services providers and carriers for a range of mobile 
premium services, including age verification for adult content and a designated 
complaints handling body.33 

ACG notes that the TIO conducts a number of surveys, including a consumer 
awareness survey, service performance and member satisfaction surveys — the 
results of these provide an assessment of how the TIO is performing and also feeds 
into external reviews. 

As noted in Chapter 5, a Council that comprises an equal representation of 
consumer and industry representative is a good mechanism by which issues are 
considered and advice provided to the TIO. It is important that the Council is active 
in identifying potential new areas of dispute that should fall within the jurisdiction 
of the TIO, as opposed to the ACCC or ACMA. 

In addition to the role of Council, the TIO’s regular liaison with ACCC, ACMA — 
through the Regulatory Roundtable, for example — and ACIF provides a 
mechanism for assessing the scope of the Scheme and identifying additional issues 
that might fall within its jurisdiction. At present, the Ombudsman and Policy / 
Research Manager are responsible for liaison with ACIF and representation on 
panels and working groups. 

The TIO has also developed and maintained contact with various representative 
bodies — identified in the TIO Policies and Procedures as including agencies such 
as the Australian Consumers Association, Communications Law Centre, Australian 
Financial Counsellors and Credit Reform Association and Australian 
Telecommunications Users Group — which provides a further opportunity for it to 
become aware of significant and emerging issues from the consumers perspective.  

There were few comments in submissions regarding the adequacy of the process to 
review and refine the scope of the TIO’s jurisdiction. ACMA submit that: 

Telecommunications and/or communications products and services are becoming increasingly 
diverse an innovative. Often it is the most recent generation of products and services, which 
can lead to consumer confusion or dissatisfaction and in turn generate complaint. The scope of 
the TIO need to be able to maintain and match the pace of innovation to ensure that consumers 
have access to rights of redress should the need arise. 

There are numerous mechanisms by which proposals to amend the scope of the 
Scheme might be identified and considered.  

                                                        
33

  The TIO is awaiting legal advice regarding the appropriate amendment to the Constitution. 
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9.8 Recommendations 

This chapter has considered the effectiveness of the TIO Scheme. Specific 
recommendations in relation to this Benchmark are as follows: 

Recommendation 17: TIO should undertake specific research to quantify the extent 
of complaint fatigue in relation to telecommunications services. 

Recommendation 18: TIO should develop and publish more detailed guidance on 
those factors it takes into account when exercising discretion. This is particularly 
relevant to the resolution of complaints received from small businesses. 

Recommendation 19: TIO Council should actively monitor emerging issues in the 
telecommunications industry to ensure the jurisdiction of the Scheme is adequate 
and to identify scope for extension. TIO should rely on existing channels and 
mechanisms for liaising with industry stakeholders — including members and their 
representatives, consumer groups and regulatory entities — to ensure the scope of 
the Scheme is appropriate. 

Recommendation 20: Similar to the previous review, we recommend that the TIO 
attempt to engage the ISP membership in ‘effective dialogue’, possibly via 
workshops or forums to overcome what appears to be a serious disconnect between 
the TIO and some of its members. 
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Chapter 10  

Conclusions and recommendations 

10.1 Conclusions 

The previous chapters have assessed the TIO’s performance against the DIST 
Benchmarks of accessibility, independence, fairness, accountability, efficiency and 
effectiveness. 

Our general conclusion is that the TIO is a highly effective alternative dispute 
resolution service that is able to facilitate the resolution of a large number of 
disputes in a timely manner — the majority of complaints, 91.1 per cent in 2005-06, 
are resolved at Level 1 — that are acceptable to members and consumers in the vast 
majority of instances, and require limited resources on the part of both parties. 
Furthermore, the statistics on reviews indicate that even where complainants 
request a review of their case, approximately 98 per cent (in 2005-06) were found 
to result in a fair outcome. 

Submissions to this review have identified a number of specific areas where 
stakeholders believe the TIO’s performance or particular features of the Scheme 
might be improved. These suggestions and our specific recommendations are 
summarised below. While it is possible to improve the performance of the Scheme 
in some areas — most notably, the time taken by the TIO to resolve disputes at all 
levels — the amendments we recommend are relatively minor and we have not 
identified fundamental problems or failings that undermine its overall effectiveness. 
This general conclusion is similar to that of the vast majority of stakeholders 
consulted. 

Many of our recommendations have cost implications, the extent of which is not 
quantified (and beyond the scope of this review). However, it is implicit that 
additional funds would need to be generated or diverted from other activities or 
initiatives. Decisions regarding the implementation of our recommendations and 
hence, any reallocation or procurement of additional funds reside ultimately with 
the Council and Board under the Scheme’s prevailing governance arrangements. 

Accessibility 

The primary responsibility for promoting the TIO Scheme resides with the TIO. Its 
promotional activities have achieved a reasonable level of aided and a high level of 
unaided awareness, as measured through its biennial consumer awareness surveys. 
This implies that the number of people aware of the TIO Scheme, relative to the 
number of complaints received, is very high. 

The surveys are an important element of the TIO’s activities as they provide an 
overview of the general level of awareness, in addition to the level of awareness 
within specific consumer groups. These surveys also provide a mechanism for 
assessing the effectiveness of current and previous promotional activities. It is 
apparent that there are specific consumer groups among whom awareness is less 
than average, namely indigenous, CALD community and younger consumers. 
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Members also have an important role in promoting the TIO given their obligations 
under the ACIF Complaint Handling Code and their existing relationship with the 
complainant. Indeed, the TIO should only become involved in dispute resolution if 
a member and its customer have been unable to reach an acceptable outcome. 
Submissions to the review and the incidence of breaches of the Code indicate there 
is a need for all parties’ requirements and expectations under the Code to be 
clarified. At the same time, there is scope for ACMA to identify the extent of 
non-compliance and to take appropriate action if necessary. 

This is likely to provide a more effective and directly targeted mechanism than 
compulsory bill notifications, for example, for ensuring consumers are aware of the 
TIO as a time when they might need it, i.e. where they are involved in a dispute. 

There is also a need for improvements to the ease of use of the TIO’s website. 
Overall, it is difficult to locate important information such as the TIO’s position 
statements and its policies and procedures. This is particularly apparent for the 
CALD community and for disabled users.  

Independence 

The dual governance structure of the TIO attracted particular attention, most 
notably from consumer representatives who suggested that the Board, which is 
comprised primarily of industry representatives, has control of the Scheme.  

While the dual governance structure is relatively unique among ombudsman 
schemes — only the Energy and Water Ombudsman of New South Wales has a 
similar dual governance structure — there are very few instances of the Board 
blocking a Council recommendation. The Board’s role should relate primarily to the 
management of TIO Limited and it should only consider policy matters to the 
extent that they impact on those governance functions. The recent development of 
principles for assessing the scope of the Scheme should minimise disputes or 
disagreements between the Board and Council. While the number of such disputes 
is likely to be minimal, there is merit in developing a formal mechanism for 
resolving any impasse. 

More importantly, however, there is no suggestion that in practice, the current 
arrangements impact on the independence of the Scheme or the Ombudsman, 
particularly in the latter’s decision-making. Significantly, neither the Board nor 
Council is able to reconsider the Ombudsman’s decisions. 

While not strictly included in the terms of reference, the Constitutional requirement 
for Telstra, Optus and Vodafone representation on both the Board and Council is an 
inflexible arrangement that may not provide for effective member representation 
into the future. There is also merit in specifying fixed tenure for all Board and 
Council members, with provision for re-appointment. This will enhance the 
accountability of Board and Council members. 

It is apparent from feedback from stakeholders that there is some confusion as to 
the precise role of the Board, Council and Ombudsman and clarification of their 
respective roles through guidance or defined principles, for example, would benefit 
all stakeholders. 
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The current funding arrangements are appropriate, particularly the incentive they 
create for members to resolve disputes in a timely manner. While there will always 
be instances of vexatious complaints, there are sufficient mechanisms in place to 
prevent this from impacting significantly on members, including smaller ISPs, in 
terms of fees. 

However, it appears that the TIO may not have sufficient resources to investigate 
and resolve complaints in a timely manner, given the time taken to resolve 
complaints. 

Fairness 

The TIO produces a large volume of information that is intended to provide 
guidance to members and consumers of it processes and procedures for 
investigating and resolving complaints. The most important documents are its 
position statements, which cover a broad range of issues. All stakeholders are of the 
view that these statements provide important guidance and are highly valued, 
provided they are adhered to and remain up to date. 

Adherence to position statements and internal guidelines by TIO staff should 
provide for the objective and appropriate investigation and resolution of complaints. 
This highlights the ongoing importance of the TIO’s regular audit activity, which 
identify the extent of staff compliance with established procedures and any specific 
problems. 

Available statistics, however, including the survey findings and the results of 
requests for review, indicate that stakeholders generally view the TIO as objective 
and fair. While there will always be some instances where a party to a dispute feels 
aggrieved with the outcome of an investigation, the actual incidence is minimal. It 
is important that consumers and members recognise that the TIO is an impartial and 
independent entity, rather than a consumer advocate or member representative, and 
in this regard, the Scheme is functioning well. 

There is also widespread support among members for the TIO’s recent amendments 
to its procedures for resolving Level 2 complaints. The revised procedures 
emphasise the importance of facilitating a resolution that is acceptable to both 
parties to a dispute, rather than through an imposed decision or determination. 
While this is expected to result in superior outcomes for members and consumers, it 
also indicates that the Scheme is able to identify particular problems — in this case, 
a perception that procedures were overly legalistic or deterministic — and develop 
appropriate solutions. 

Accountability 

The TIO produces a large volume of information against which to assess its 
performance, the most significant of which is the Annual Report. This document 
contains detailed information on complaints, a description of the TIO’s activities 
throughout the previous year, including internal audits and its systemic 
investigations. 
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While some stakeholders have suggested there is a need for the TIO to provide 
more detailed information, it is not practical or feasible for the TIO to produce 
information and data that satisfies the needs of all interested parties, particularly 
given their diverse requirements. However, the TIO could ascertain whether there is 
additional information that stakeholders might value and able to be easily provided 
for limited expense. 

We are aware that the TIO assesses its performance against a range of key 
performance indicators. The publication of actual versus targeted performance 
allows for a more detailed analysis of performance and efficiency, which enhances 
the accountability of a scheme.  

Efficiency 

The TIO’s performance in resolving disputes indicates considerable delays, 
particularly in recent years. For example, average resolution times for Level 2 and 
Level 3 complaints in 2005-06 were 79 and 108 days respectively, compared with 
65 and 88 days in 2004-05. Submissions to this review also raised concerns about 
the time taken to resolve disputes. 

This is of particular concern as it has the potential to undermine the TIO’s Mission 
to provide ‘free, independent, just, informal and speedy resolution of complaints 
about telecommunications services’. 

While the TIO’s regular internal reporting and audits may provide it with some 
information to identify where specific problems are causing such delays, it is 
possible that delays are due to inadequate resourcing, which in turn raises the 
question of inadequate funding. For example, the TIO has had some difficulty in 
recruiting staff with legal expertise. 

Effectiveness 

With the exception of some specific stakeholders — most notably, smaller ISPs — 
there is widespread support for the current jurisdiction of the Scheme. While there 
have been some suggestions that the Scheme should be expanded to include 
disputes between members, the perceived inadequacy of other mechanisms for 
resolving such disputes does not provides a rationale for extending the TIO 
Scheme. In addition, this would inhibit the ability of the TIO to focus on its core 
activity, namely, the resolution of complaints between members and consumers.  

The views of some ISPs appear symptomatic of a broader sense of resentment and 
dissatisfaction with the TIO Scheme. Similar to the previous review, there is scope 
for the TIO to engage the ISP membership in more effective and constructive 
dialogue, despite the relatively low number of complaints with which they are 
involved. 

A particular challenge for the TIO is the issue of complaint fatigue. This is a 
situation where consumers fail to proceed with a complaint on the grounds that it is 
too difficult, too costly or they have too little faith in the process. The extent of 
complaint fatigue is unknown so there is merit in conducting further research on 
this issue. Regardless of the outcome of such research, reducing the time it takes to 
resolve complaints would help. 
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A further challenge for the Scheme is to ensure its jurisdiction is adequate. Recent 
changes to the Constitution to account for systemic issues are an important 
development that will lead to superior outcomes for consumers and members over 
the longer term. It is also important that the TIO consider the issue of convergence 
and in particular, the provision of internet and email services by other service 
providers (pay-television companies, for example). 

The TIO has a number of important mechanisms for monitoring the scope of its 
Scheme, including its industry and consumer representative Council, and regular 
liaison with members, consumer representatives and regulatory bodies such as 
ACCC and ACMA. The recently approved principles for assessing proposed 
amendments to the TIO’s jurisdiction are an important measure that will provide 
useful guidance to stakeholders and to the Council and Board 

10.2 Recommendations 

It is possible to improve the performance of the Scheme in some areas — awareness 
among some specific consumer groups and the time taken by the TIO to resolve 
disputes at all levels. However, the amendments we recommend are relatively 
minor and we have not identified fundamental problems or failings that undermine 
its overall effectiveness. This general conclusion is similar to that of the vast 
majority of stakeholders consulted. 

Recommendation 1: TIO should continue its regular customer awareness surveys, 
which have been very effective in identifying trends in awareness and also 
identifying specific user groups for whom awareness is low. Recent examples are 
the low level of awareness among the 16 to 24 year age group and indigenous 
consumers. At the same time, the customer awareness surveys should be enhanced 
to allow the TIO to identify its awareness within more specific ethnic groups than is 
presently the case. 

Recommendation 2: TIO should target specific promotional activities to those user 
groups that have been identified as having a relatively low awareness of the TIO 
Scheme. TIO should utilise existing channels — such as consumer advocacy 
organisations — to promote greater awareness among specific user groups. TIO 
should also utilise mechanisms, such as radio advertising, that have been found to 
be particularly effective. 

Recommendation 3: Given the apparent uncertainty that currently exists, TIO 
should engage with members and their representatives — such as ACIF — to 
clarify the various parties’ understanding of, and expectations and requirements 
under the Complaint Handling Code. While beyond the scope of the TIO Scheme, 
there also appears to be scope for ACMA to quantify the extent of non-compliance 
with the Code and consider measures to improve compliance. 

Recommendation 4: TIO should consider mechanisms for improving the 
accessibility of its services, particularly for CALD community consumers. This 
could include improvements to the TIO website via the presentation of information 
in a range of different languages. The TIO website design should also be reviewed 
to improve the ease of finding relevant information and documents online. 
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Recommendation 5: TIO should continue to work with the ACCC to develop a 
consolidated consumer information and referral service. This will ensure that 
consumers are aware of their various options for resolving complaints and they 
have a greater understanding of the role of each entity. This recommendation is also 
relevant to the effectiveness of the TIO Scheme. 

Recommendation 6: TIO should develop a formal mechanism for resolving an 
impasse between the Board and Council. TIO should also develop guidelines and 
principles to clearly specify the respective roles of the Board, Council and 
Ombudsman. This should overcome the perception that there is some overlap of 
functions and hence, some confusion among stakeholders. It will also ensure the 
Board’s role relates solely to management of TIO Limited. It is important that all 
stakeholders understand what the respective roles of each entity are, how they 
interact and how they function in practice. 

Recommendation 7: The composition of the Board and Council — including 
specific member representation that is enshrined in the TIO Constitution — should 
be reconsidered to ensure the two entities accurately reflect and continue to reflect 
the telecommunications industry. 

Recommendation 8: Fixed tenure should be introduced for all Board and Council 
members, with provision for reappointment. 

Recommendation 9: TIO should actively monitor the ongoing relevance and 
accuracy of its position statements and identify whether additional statements are 
necessary to deal with emerging issues. The reasons for any departure from the 
position statements due to the specific characteristics of a complaint should be 
clearly explained to all parties. TIO should assess the awareness and effectiveness 
of its position statements through its regular consumer awareness surveys and also 
utilise promotional activities to increase awareness among all interested parties. 

Recommendation 10: TIO should continue to regularly audit its internal policies 
and procedures and their application to ensure that staff are in compliance. It is 
particularly important that procedures are adhered to at the initial point of contact 
between complainants and the TIO. Such audits should also have regard to 
efficiency, in addition to compliance with established procedures and policies. This 
will enable specific problems to be identified and for appropriate remedial action to 
be taken.  

Recommendation 11: TIO should proceed with recent moves to grant complainants 
and members the same period of time to consider and respond to findings proposals, 
decisions and determinations. 

Recommendation 12: TIO should undertake research to identify any specific and 
additional information that might be of value to stakeholders, including consumers. 

Recommendation 13: TIO should introduce an email notification service whereby 
interested parties can register to receive specific information. 

Recommendation 14: TIO should consider the development and publication of more 
detailed key performance indicators to provide for external assessment of its 
performance and efficiency. 
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Recommendation 15: The TIO Council should actively monitor the average 
resolution times for complaints to determine whether the Scheme is fulfilling its 
Mission to provide ‘free, independent, just, informal and speedy resolution of 
complaints about telecommunications services’. 

Recommendation 16: The TIO Board should consider the adequacy of TIO funding, 
given the average resolution times for complaints. Any review of funding 
arrangements should also consider whether the various prescribed fees accurately 
reflect the TIO’s resource requirements for enquiries and for each complaint level. 

Recommendation 17: TIO should undertake specific research to quantify the extent 
of complaint fatigue in relation to telecommunications services. 

Recommendation 18: TIO should develop and publish more detailed guidance on 
those factors it takes into account when exercising discretion. This is particularly 
relevant to the resolution of complaints received from small businesses. 

Recommendation 19: TIO Council should actively monitor emerging issues in the 
telecommunications industry to ensure the jurisdiction of the Scheme is adequate 
and to identify scope for extension. TIO should rely on existing channels and 
mechanisms for liaising with industry stakeholders — including members and their 
representatives, consumer groups and regulatory entities — to ensure the scope of 
the Scheme is appropriate. 

Recommendation 20: Similar to the previous review, we recommend that the TIO 
attempt to engage the ISP membership in ‘effective dialogue’, possibly via 
workshops or forums to overcome what appears to be a serious disconnect between 
the TIO and some of its members. 
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Appendix A 

Contributions from stakeholders 

Telstra Corporation 

AAPT 

Australian Competition and Consumer Commission 

Australian Communications and Media Authority 

Australian Communications Industry Forum 

Bordernet 

Consumer Credit Legal Centre (NSW) Inc. 

CyberOne 

Energy and Water Ombudsman of Victoria 

Small Enterprise Telecommunications Centre Limited 

Telephone Information Services Standard Council  

Optus 

Unwired Australia  

Virgin Mobile (Australia) 

Vodafone 

Women With Disabilities (Australia) 

Contributions to the Joint Consumer Submission from the Consumer 
Telecommunications Network 

The Joint Consumer Submission was prepared by Sarah Wilson and Teresa Corbin 
from CTN. 

Participants in the CTN Sydney Workshop 

Australian Consumers Association 

Internet Society of Australia 

Australian Council of Social Service (ACOSS) 

Small Enterprise Telecommunications Centre  

Telecommunications Disability Consumer Representation 

Consumer Credit Legal Centre (NSW) Inc. 

Australian Council of Social Service (ACOSS) 

Australian Seniors Computer Clubs Association 
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Council on the Ageing (NSW) 

Participants in the CTN Melbourne Workshop 

Collective of Self Help Groups Victoria 

Telecommunications Disability Consumer Representation Project 

National Council of Women (NCOW) 

Ethnic Communities Council of Victoria 

Australian Seniors Computer Clubs Association 

Grey Path 

Consumer Law Centre Victoria 
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Appendix B  

Glossary 

ACCC   Australian Competition and Consumer Submission 

ACIF  Australian Communications Industry Forum 

ACG  The Allen Consulting Group 

ACMA  Australian Communications and Media Authority 

BFSO  Banking and Financial Services Ombudsman 

CALD  culturally and linguistically diverse 

CCLC  Consumer Credit Legal Centre (NSW) 

CTN  Consumers’ Telecommunications Network 

DIST  Department of Industry, Science and Technology 

EWOV  Energy and Water Ombudsman of Victoria 

IOS  Insurance Ombudsman Scheme 

ISP  Internet service provider 

SETEL  Small Enterprise Telecommunications Centre 

TIO  Telecommunications Industry Ombudsman 

WWDA Women with Disabilities Australia 
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